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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA 

-v- 


ENRIQUE LOPEZ, a/k/a El Callego, 
JUAN CARLOS FRANCO, a/k/a Miguel 
ANTHOiJY TOREES, a/k/a Tony T, 
ROBERTO RIVERA, 

WLAÜIMIR BANDERA, 

YOLANDA SARMIEMTO, a/k/a Chola 
EMILIO DIAZ-GONZALEZ, 

"NELSON GARCIA, a/k/a Cabilla, 
RALPH MADONNA,. 

MIGUEL GARCIA, 

OLIVARES, a/k/a El Pilado Gil, 
ATILIO BOCA, 

COCO SALGADO, 

ALBERTO NAVARRO-DIAZ, 


Aspllche 



IMDICTMENT 


S 7^ Cr. W?— 
(MP) 


Défendants. 


COUNT ONE 


x 


The Grand Jury charges: 

1. From on or about the lst day of July, 1970, 

and continuously thereafter up to and including the date 

i* Gf v 

of the flling of this Indlctment, ln t'ie Southern Distr'ct ' • 

• • 

of New York and elsewhere, ENRIQUE LOPEZ .. a/k/ a El Galiego, 
JUAN CARLOS FRANCO, a/k/a Miguel Aspllche, ANTHONY TORRFS, 
a/k/a Tony T, ROBERTO RIVERA, ’./LADIMIR BANDERA, YOLANDA 
SARMIENTO,_a/J«/â?ChoIa, EMILIO DIAZ-GCNZALEZ , NELSON GARCIA, 
a/k/a Cabilla, RALPH HADONNA, MIGUEL GARCIA, OLIVARES, 
a/k/a El Pilado Gil, ATILIO BOCA, COCO SALGADO, ALBERTO 
NAVARRO-DIAZ, the défendants, and Alfredo Mazza, Lorenzo 

4 

Cancio, Alfredo Aviles, Jorge Varela-Fernandez,- Roberto 
Cristobal, Eisa Yasbic, a/k/a LaTurca, and Rodolfo Ruiz, 
a/k/a The Paintcr, naned as co-consplrators, and others 
to the Grand Jury kno\/n and unknown, unlawfully, lntcntionally 
and knowingly combined, conspired, confederated and agreed 
together and with each other to vlolatc Sections 173> 17*1, 

812, 84l(a)(1), 8^1(b)(1)(A), 952(a), 960(a)(l) and 960 
(b)(1) of Tltle 21, United States Code. 








I 


• • , 
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2. It nas part of »aid conspiracy that beforc 
Kay 1, 1971, thc snid défendant:;, unlaufully, v.’jlfully, 
knouin^ly, end fraudulently woula lr.'.port and brirc lrito 
thc United States lar^e a:nourits of hcroin and cocaïne, 
narcotic dru^s, froin places outsidc thercof, to uit, Chile 
and Argentine, and elscwhare to the Grand Jury l.nov/n and 
unknov/n, in violation of Sections 173 and 17^ of 'fitle 21, 
United States Code. 

•3. It wa3 further part of said conspiracy that 
before May 1, 1971, the said défendants unlaufully, wilfully, 
and knouin^ly vfoula receive, conceal, buy,sell, and facllitate 
the transportation, concec.lr.icnt and sale of a larce quantity 
of heroin and cocainc, narcotic cïru^s, the exact ar.ount and 
nature thereof beiny; to the Grand Jury unknown, after the 
said narcotic dru^s had been inported and brou^ht into thc 
United States cor.trary to la.:, Ixowins that the said narcotic 
dru^s had been innorted and brou^ht into the United States 
contrary to law in violation of Sections 173 and 17*1 of 
Title 21, United States Code. * 

11. It Vf a s further part of said conspiracy that 
on and after Kay 1, 1971, the said défendants and co-conspira- 
tors unlaufully. intentionally and knouin^ly i/ouid irport 
into the United States fron places outsidc of the United 
States, to wlt, Chile and Argent ira, and elscv.-herc to the 
Grand Jury knovrn and ur.kr.oun, lar^e quantitics of hcroin and 
cocaïne, Schodules I and II narcotic di’uc contrcllcd 
substances, the exact anour.t thereof beinj; unknoun, in 
violation oT Sections 812, 952(a), °C'0(a)(l) and 960(b)(l) 
of Title 21, United States Code. 

, 5. It v/as further part of said conspiracy that 

on and after Kay 1, 1571, th.o sais défendants r-.nu co-conspira- 
tors unlaufully, intentionally and Ix.ovinsly v/oulc di3trlhutc 
and possess v;ith intent to dlutrlbute larjye cjuantltles of 
hcroin and cocaïne, Schcdulc I uud II narcotic nru" controllcd 
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/• 


,,Jr.:nc 

• ( ;2 8 substances, tlie exact amount thereof bcing'to the Crand Jury 


unknown, ln violation of Sections Cl2, 8^1(a)(l) and Cfll(b) (1)(A) 


of Title 21, United States Code. 


6. Among the means by which the défendants carrled 


out this consplracy were the following: 


(a) YOLANDA SARHIENTO, a/k/a Chola, WLADIKIR BANDF.RA, 
JUAN CARLOS FRANCO, a/k/a Miguel Aspilche, Alfredo Hazza and 


Rodolfo Ruiz, a/k/a The Fainter, obtained approxlmately l/6th 


of a ton of heroin and cocaïne in Argentina and Chile v/hlch 


they smuggled in seven separate air freight shipments into 


the United States secreted in antique picture frames. 


(b) ENRIQUE LOPEZ, a/k/a El Gallego, assisted in 


arranglng for buyers for the heroin and cocaïne in New York 


V/ City anddemanded in return a commission of approxlmately 
^ flve hundred dollars per kilogram. 

\ —^_(c) ANTHONY TORRES, a/k/a Tony T, ROBERTO RIVERA, 


ylS V andlLorenzo Cancio^and others purchased the heroin and cocaïne 
in Nev; York City for more than one million dollars. 

** ’ / jt \ tir'r o/Mt ninATt _ il « - e j 1 s _ n « r ntt t 


(d) NELSON GARCIA, a/k/a Cabilla, RALPH HADOHNA i 


and MIGUEL GARCIA purchased the heroin and cocaïne on its 


resale in New York City. 


OVERT ACTS 


--Ir? puf-stlance of this consplracy and to effect the 


objects thereof, the following overt acts were committed in 


the Southern District of New York and elsewhere: 


(1) In or about October and December, 1970, 


défendant JUAN CARLOS FRANCO, a/k/a Miguel Aspilche, and 


co-conspirators Alfredo Mazza and Rodolfo Ruiz, a/k/a 
The Painter, air frelghted fourteen kilograms of heroin. 


which they had received from défendant YOLANDA SARMIENTO, 


â/k/a Chola, from Buenos Aires, Argentina, to New York, 


New York, secreted ln antique picture frames, 




•L,Jr. :mel 

-526 * (2) ..In‘.or about January*, 1971, défendant JUA1I 

CARLOS FRANCO, a/k/a Miguel Aspilche, and co-consplrabor 
Rodolfo Ruiz, a/k/a l’he Palnter, air freighted approximately 
tv/enty kilograms of narcotic drues sccrctcd ln antique 
picture frames from Buenos Aires, Argentina, to New York, 

New York. 

(3) In or about January, 1971, défendant ANTHONY 
TORRES, a/k/a Tony T, purchased approximately twenty 
kilograms of narcotic drugs in New York, New York. 

C 1 ») In or about January, 1971, défendant 
ENRIQUE LOPEZ, a/k/a El Gallego, introduced défendant 
JUAN CARLOS FRANCO, a/k/a Miguel Aspilche, to co-conspirator 
Lorenzo Canclo in New York, New York. 

(5) In or about Aprll, 1971, co-conspirator 
Alfredo Mazza air freighted ten kilograms of heroln and 
three kilograns of cocaïne which cocaïne he had obtained 
from défendant YOLANDA SARHIENTO, a/k/a Chola, from Buenos 
Aires, Argentina, to New York, New York, secreted in 
antique picture francs and sold it to co-conspirator 
Alfredo Aviles. 

(6) In or about April, 1971, défendant ANTHONY 
TORRES, a/k/a Tony T, negotiated with co-conspirator Alfredo 
Mazza for the purchase of ten kilograms of heroln in New York, 
New York. 

(7) In or about May, 1971, défendants JUAN CARLOS 
FRANCO, a/k/a Miguel Aspilche, and WLADIMIR BANDERA, air 
freighted approximately forty kilograms of cocaïne, which 
BANDERA had bought from défendant OLIVARES, a/k/a El Pllado 
Gil, in Chile, from Buenos Aires, Argentina, to New York, 


New York, secreted in antique picture frames, 


7 ) " 


(8) In or about May, 1971, défendant JUAN CARLOS 


FRANCO a/k/a Miguel Aspilche, met with défendant ENRIQUE LOPEZ 


,.() a/k/a El Gallego, ln’New York, New York, and dlscussed the 
jC • sale of approximately forty kilograms of cocaïne. 


9 



(9) • ln or rbout ray, 1971, défendant A.’ü’NOüY 

TORRLS, a/):/a Yony Y, purchr.sod a qua.nt5.ty of cocaïne fron 

✓ 

défendant JUAi.' CARLOS FRANCO, o./k/a i'ifjucl Aspilche, r or 
a priée ln exccss of $(10,000 ln Nev: York, ilev; York. ; 

(10) In or about May, 1971, défendant RODZRTO 

RIVERA purcliascd a quantity of cocaïne from défendant JUAil . /..*/ . /, 

+Ju[LUtL. 

CARLOS FRANCO, a/k/a hip.uel Aspilche, for a price ln excess 
of 016,000 ln ilev; York, iiew York. j J fki 

fil) In or nhoiit iiav. IQ71. dp^piii’uint .TIiAiî » 


(11) In or about iiay, 1971, défendant JüAi! • 

CARuOS FRAiiCO, a/k/a iiif.uel Aspilche, sold approxir.ately 
1-3/ 1 * l'Hoir ans ^f cocaïne to co-conspirator Lorcnzo Cancio 
for approximatcly 019,000 in iiew York, ilev? York. 

(12) In or about i'ay, 1971, défendant ROBEP.YO 
RIVERA delivered approziuately :;ic,0C0 to co-consplrator 
Lorenzo Cancio at Eve.’s Intlnate Loun^e, 1639 ’/estchester 
Avenue, Eronx, New York. 

(13) In or about July, 1°71, défendants COCO SALCADO 
and AYILIO EOCA dolivered tv?enty-five kilojjrans of hcroin 

and défendant ALBERY0 KAVARRP-DIAZ delivered five kilosrario 
of cocaïne to défendrait V.’LAûIÎÎIR DARDERA in Buenos Aires, 
Ar^entina. 

(liJ) In or a.oout July, 1971 défendants V/LADII'IF. 

“ —O . — 

DANDEliA and JUAi! CARLOS FRAiiCO, a/k/a Rituel Aspilche, air 
frei^nted approxir.ately tv;enty-flve kilosranis of hcroin and 
flve kilot;rar.'.s of cocaïne secretcd in antique picture frar.ies 
fron Buenos Aires, Argentine to ilev: York, ileu York. 

(15) In or about July, 1971» défendants JUAi’ 

CARLOS FRANCO, a/lt/a Ficuel Aspilche, and ’./LADIMIR SAUCERA 
rf?t; co-conspirator Lorcnzo Cancio ln Los Angeles, California. 

(16) In or about July, 1971» défendant AN’TÜOEY 
S’ORNES, a/l:/a Yony ", trr.vclled fro;.i New York, iic-w York, 
to Lob An^elcc, California. 

(17) In or about Aujust, 1971, defenticn» JUAI! 

CARLO:' FRAiiCO, a/k/a FiE'uel Aspilche, delivered approxirr.tely 
iùi)e!vty**fivc kllo^rawo of hcroin and fivc kilo'rai.3 of cocaïne 






! 


. to co-conspirato'r Lorcnzo Canclo ln llcw York, New York. 

(18) In or^bout August, 1971, défendant NELSON 
1 GAHCIA, r 'Va Cabllla, purchascd approxlmatcly seven kllograms 
| of herol.. ln New York, New York. 

1 (19) In or about August, 1971, défendant RALPH 

MADONNA purchased approxlmatcly elght kllograms of heroln 
and l/8th kllogram of cocaïne ln New York, New York. 

(20) In or about August, 1971, défendant MIGUEL 
GARCIA purchased approxlmatcly elght kllograms of heroln and 
one kllogram of cocaïne ln New York, New York. 

(21) In or about September, 1971, défendant 

i 

J YOLANDA SARMIENTO, a/k/a Chola, and co-consplrator Alfredo 
•j Mazza air-fre'ighted approximately elghteen kllograms of 

j 

heroln and nine kllograms of cocaïne secreted ln antique 

plcture frames from Buenos Aires, Argentina, to co-consplrator 

• 'Rodolfo Ruiz, a/k/a The Paintcr, in New York, New York. 

(Title 21, United States Code, Sections 173, 174, 

846 and 953.) 

COUNT TWO 

The Grand Jury further charges: 

On or about the 12th day of January, 1971 in 

the Southern District of New York, ANTHONY TORRES, a/k/a 

Tony T, ENRIQUE LOPEZ, â/k/à El Gallego, and JUAN CARLOS 

FRANCO, a/k/a Miguel Aspilche, the défendants, unlawfully, 

wilfully and knowlngly dld receive, conceal and facilitate 

the transportation and concealment of a narcotlc drug, to 

'Wit^ approximately tv.enty kllograms of narcotlc drugs after 

thesaid narcotlc drug had been imported and brought into 

;.the-United States contrary to law, knowlng that the said 
V * ; ’ 

narcotlc drug had theretofore been imported and brought into 
the- United States contrary to law ln that the Importation 
and brlnging of any narcotlc drug into the United States, 

exccpt such amounts of crudc opium and coca leaves as the 

» 

»" 

%f • ... 

•« •'» l . 4 • I*’ • 

4 . • . • 

| ' 

. Il . 


» ‘ 
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I 


mel 
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Dlrcctor or the Bureau of Harcotics and Dangerous Drugn -may 
find ncccssary to providc for médical and lcgitimate uses 
only, ls prohiblted. 

(Title PI, United States Code, Sections 173 and 
17^; Title 18, United States Code, Section 2.) 


COUNT TNP.EE 


The Grand Jury further charges: 

On or about the 19th day of May, 1971, in the 
Southern District of New York, ANTHONY TORDES, a/l:/a Tony T, 
ENRIQUE LOPEZ, a/k/a El Gallego, and JUAN CARLOS FRANCO, 
a/k/a Miguel Aspilche, the défendants, unlawfully, intentionally 
and knowingly did distribute and possess with intent to dis- 
tribute a Schedule II narcotic drug controlled substance, to 
wlt, approxinately ten kllograrns of cocaïne. 

(Title 21, United States Code, Sections 812, 3*)l(a) 

(1) and 8^1(b)(l)(A); and Title 18, United States 
Code, Section 2.) 

COUNT FOUR 




The Grand Jury further charges: 

On or about the 19th day of May, 1971 in the 


^Southern District of New York, ROBERTO RIVERA, ENP.IQUE 
LOPEZ, a/k/a El Gallego, and JUAN CARLOS FRANCO, a/k/a 
Miguel Aspilche, the défendants, unlawfully, intentionally 
and knowingly cîid distribute and possess v/ith intent to 
distribute a Schedule II narcotic drug controlled substance, 
to wit, approxinately two or more kllograrns of cocaïne. 

(Title 21, United States Code, Sections 812, 8^1 
(a)(1) and 6Ul(b)(l)(A) and Title 18, United 
States Code, Section 2.) 


COUNT FIVE ^ 

The Grand Jury further charges: 

On or about the 2nd day of August, 1971 in the 
Southern District of New York, NELSON GAF.CIA, a/k/a Cabilla, 
ENRIQUE LOPEZ, a/k/a El Callego, and JUAN CARLOS FRANCO, 
a/k/a Miguel Aspilche, the défendants, unlawfully, intentionally 
and knowingly did distribute and possess with Intent to dis¬ 
tribute a Schedule I narcotic drug controlled substance, 


12 
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to wlt, approximately scvcn kllograms of heroin. 

(Title 21, United States Code, Sections 812, O'il 
(a) ( 1) and 3*11 (b) (1) ( A) and Title 18, United 
States Code, Section 2.) 

COUHT SIX Y 

The Grand Jury further charges: 

On or about the 2nd day of August, 1971 ln the 
Southern District of Hew York, RALPH MADONHA, ENRIOUE LOPEZ, 
a/k/a El Gallego, and JUAN CARLOS FRANCO, a/k/a Miguel 
Aspllche, the défendants, unlawfully, intentionally and 
knov/ingly did dlstrlbute and possess with intent to dis- 
tribute Schedule I and II narcotlc drug controlled substances, 
to wlt, approximately eight kllograms of hcroln and one- 
eighth kllogran of cocaïne. 

(Title 21, United States Code, Sections 612, 8*41 
(a) ( 1) and 8<41(b) (1) (A), and Title 18, United 
States Code, Section 2.) 

COUNT SEVEN 

The Grand Jury further charges: 

On or about the 2nd day of August, 1971 in the 

* / 
Southern District of New York, MIGUEL GARCIA, ENHIQUE 

LOPEZ, a/k/a El Callego, and JUAN CARLOS FRANCO,- a/k/a 

Miguel Aspilche, the défendants, unlawfully, intentionally 

and knowingly_did dlstrlbute and possess with intent to 

dlstrlbute Schedule I and II narcotlc drug controlled 

substances, to wit, approximately eight kllograms of 

heroin and one-fcilogram of cocaïne. 

(Title 21, United States Code, Sections 812, 3^*1 
(a)(1) and 8Hl(b)(l)(A) and Title 18, United 
States Code, Section 2.) 


Foreman 


PAUL J. CURRAN 
United States Attorney 
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CHARGE OF THE COURT 

(Cannella, J.) 

THE COURT: At the outset, I want to 

thank the jury for thc patience with which they hâve 
been listening to this case. And certainly they must 

hâve a great deal of pauience to hear so much talking 
ail in one day. 

I want to thank the lawyers for the assist¬ 
ance they hâve been to the court because they hâve from 
time to time assisted me in various aspects of the law 
in this case and on your behalf and on my own béhalf I 
thank them, both Mr. Littlefield and Mr. Schwartz and 
Mr. Brown and the other part of the two-headed lawyer, 
Mr. Krieger. 

I was going to go into a greater discussion 
of the facts, but since the lawyers hâve donc it in 
such précisé fashion, and since they hâve indicated the 
areas involvcd in their respective defenseo, I don*t 
intend to go into the facts in any great detail. I 

may mention facts from time to time, but the only reason 
I am doing it is to assist you in understanding how to 
apply the law to this particular area. 

The case, of course, starts with an indict- 

ment, and the indictnent in .this case contains four 
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courts known as a oonspiracy count. and the other three are 
substantive counts. 

The défendants pleaded not qullty to these 
charges and t.herefore issues arise here, questions of fact. 

Tf they aqreed on the facts, there would he 
no need for a jury. Then the judqe would décidé both the 
facts and the law. However, since they disaqree, that is 
why you hâve heen selected and you are the sole and sovereign 
judqes of the facts. You are the only ones that can décidé 
what the facts are reqardless of what the court says about 
them or what the lawyers hâve said about them. It. is 

your recollection that counts. 

You are also the sole judqes of the credihilitv 
of the witnesses. It is you who will make a judqment 
as to which witnesses you will believe and how much of 
their testimony you will believe. 

It is your judqment on the evidence also, as 
you consider it, how much of it you will accept and how 
much of it you will disreqard. 

Ouestions of law, however, you must take 
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from the court and apply them to the facts as you find 
them. 

Now, we start out with the proposition that 
a défendant in a criminal case i3 presumed by lav; to be 
innocent and that presumption renains with him through- 
Out the trial unless and until he is proven guilty of 
the crime charged by crédible evidence beyond a 
reasonable doubt. 

The burden of proving the défendant guilty 
beyond a reasonable doubt rests upon the government and 
this burden never shifts throughout the trial. 

The lav; does not require the défendant to 
prove his innocence or to produce any evidence. Ile 
mav rely upon evidence brought out on cross examination 
of witnesses for the government. If the government 

fails to prove a défendant guilty beyond a reasonable 
doubt, it is your obligation to acquit him. 

Now, in this particular case there are two 
défendants that are on trial. If my recollection 

serves me right, there are 14 défendants altogether in 
the indietment. You will seo the indietment because 

you will get a copy of it when you go in to deliberate. 
The onlv two that we are concerned with at this time 
arc the défendants Torres and Rivera. 

t. • 
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In discussing their particular case you must 
discuss them separately from one another. Each de- 

fendant from the other. The mere fact that they are 

sittinq here on the same side of the table, and sometimes 
one lawyer helped another lawyer out durinq the course 
of the trial does not mean that they hâve a common 
interost here. They are as apart as they can be and 

they must be con3idered apart and your judqment must be 
a separate judgment as to each. 

In addition to that, there are a number of 
charges and you must consider each charge. The first 

one changes the both of them; the substantive counts 
charge them singly. The second count, I believe, 

charges Torre3, the third count charges Torres, and 
the fourth count charges Rivera. You will consider 

each of those charges separately and render a separate 
judgment on each charge. 

Rince the government has the burden of proof 
it must prove the défendants' quilt bv crédible evidence 
by a reascnable doubt beforc you nay convict them. 

The tool used in order to do this can be described as 
evidence. Evidence can be described in a number of 
ways. 

The first dcscribes it by quality and 

*. • 
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quantity. By quality v/e mean crédible evidence, 

evidenco that is believable. By quantity we mean 

beyond a reasonable doubt. 

That expression "beyond a reasonable doubt" 
is not a very difficult concept to understand. A 
reasonable doubt rouans a doubt that is based on reason 
and nur.t be a substantial rather than a spéculative 
doubt. It roust be sufficient to cause a reasonablv 

prudent person to hesitate to act in more important 
affairs of his life. 

tlow, evidence roay also be described in 
another fashion, ard the subdivisions that I am usinq 
in this particular area are as follows: 

First, testimony. That means a person 

cornes here, takes the stand and describes to you what 
he knows by the use of his senses. It includes any 
natural inferences that flow from that testimony and 
it includes anything that is brought out during the 
course of that witness' testimony, whether it be on 
cross examination or direct examinatioi . 

It also includes the exhibits in the case. 
Now, it only includes those exhibits which hâve been 
markod în evidence. The exhibits which hâve not neen 

marked in evidence are not evidence in this case and may 
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not be considered by you and you may not speculate as 
to what is in them. Only the things that hâve been 
introduced may be considered by you. 

The third thing is stipulations. One that 
cornes to mind is the stipulation about the chemist. 

The parties stipulated that he was a chemist and that 
he is the exception to the ordinary witness, he can give 
an opinion based on his expertise and his knowledge in 
the particular area in which he is; he can tell you, 
after he makes his varioun tests, what in his opinion 
the substances are. 

In this particular case he described, it 
was agreed between the parties, stipulated that he made 
a judgment here, an opinion that the narcotics or the 
substances, rather, in question, that white powder in 
question was in one case neroin and in the other case 
cocaine. 

In addition to that, the court many times 
takes judicial notice of various things. They 
are things which are so easily proven, they are connon 
knowlcdqe, that the law requires no evidence be producod. 
It simply takes judicial notice of them. 

One of the things, for example, in this 
case I tal:e judicial notice of is that these locations 
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that wcre mentioned in Westchester Avenue, actuallv, al- 
though the witness thought it was Westchester,it was 
really Westchester Avenue in the Hronx, a bar up there, 
that was in reference some testimony concerning the 
défendant Rivera, that that is within the Southern 
District of New York; that the other locations named i-' 
Manhattan, El Quixote and so forth, that is also in the 
Southern District of New York. That gives you the 
authority to sit in this case because it is within the 
confines of our district, the Southern District of New 
York. 

I also takc judicial notice of the fact 
that heroin is a prohibited substance. It may be that 
a sliqht history of what has happened in this area might 
be of assistance to you. 

The narcotic problem in the United States 

has not boen a recent one, it goes back as far as the 

' 20s, At that time women apparently took this for a 

periodic problem they hâve, to ease their sufferinq, 

and they used larqe nuantities of it and it was called 

laudanum, which was an opium dérivative. As a resuit 

of it, stranqe to say, a lot of these ladies were the 

first drug addicts, so Mr. Harrison, who was a member 

of Conqress, proposed a law wl^ich was called the Harrison 
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Harcotic Act. The aim and the object of it was 
to prevent this condition, so the way it was attacked 
was to proscribe and prohibit the smuggling of anv 
opium dcrivative into the United States because opium 
is not grown in the United States, it nust be grown else- 
wherc, and therefore any product concerning this must 
be imported. 

So Harrison also proposed that thcre be a 
tax on this and also that the substance be sold out 
of the original bottle and so'forth, It was 

• 

the first attempt to do something about this problem. 

Now, as time went on the problem didn't 
ease, but it started to concern other segments of our 
population, and so you had Mr. Jones enter the picture, 
another legislator, quite a few years later, and 
herc again he proposed in Congress that the problem be 
attacked in another fashion. IJis law also prc- 

scribed the illégal importation of drugs into the 
United States — we call it smuggling, interchangeably 
usod — but it then said further: it said nobody 

may roceive, conceal, buy, sell or facilitate the 
transportation of any such substance, So that was 

the second attack made on the problem, a major attack. 

tlov, that law, the way it was passed, 

• • • 
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roquired a number of things to be proven before a 
défendant could be convicted. One of them was, for 
cxample, that the substance was illeqally imnorted. 

And, by tho way, heroin itself, I take judicial notice 
that heroin has no legal use in the United States what- 
soever. Thore is no way of leqally possossing 

heroin. 

It is a strange thing about heroin — here 
again we go back into the history — heroin came 
about this way: There is a substance called the 

• 

élixir of terpin hydrate with codeine, which you nay 
lie familiar with if you get a cold, and this is a good 
substance for a cold. Now, some Oerman scientist 

discovered that if you made this with heroin it was about 
10 times more effective than with codeine, and i't was 
true, but the only trouble was that it was very highly 
addictive. The good that it did was more than far 

outshadowed by the bad that it did, so the government 
here in the United States said no heroin in the United 
Statos, and there is no way of gotting heroin into the 
United States and possossing it lcgally even today. 

Now, the problem continucd on because under 

the Act it was roquired that before you could convict 

a défendant in other areas, for oxamnle, involving cocaine 

• • • 
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or other substances, you had to show that the défend¬ 
ant knew that it vas illegally imported. That was a 
requirenent and that is a requirenent under one section 
of our case hero because on May lst of 1971 the law 
was changed and that particular law which required 
knowledge on the part of the défendant that the sub¬ 
stance was illegally imported was changed, and now 
Congress attacks the problem this way: It says 

we still forbid the illégal importation of narcotiC3 
into this country. We also forbid, in addition to 

that, distribution or possession with intent to distri- 
bute certain what they call controlled substances. 

I takc judicial notice that in this case the controlled 
substances include heroin and cocaine. 

So I take judicial notice of these facts be¬ 
cause they are knowledge which has been in the books and 
is known and can easily be established. 

There are other stipulations which were 
made by the parties and if you remember them you will 
applv them to the case. 

The last item that I would discuss with 

you in this particular area, we are talking about the 

versions of evidence, are these grand jury minutes and 

certain reports and certain documents in which statemcnts 

• • • 
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appcar. Now, those statcments that appeared in 

the grand jury minutes, which were read into the record, 
hâve been agreed upon by the parties to in fact be part 
of that record. You v/ill consider it as evidence. 

That also applies to those reports, parts of which were 
read into the record. 

Now, evidence also can be divided in another 
way. It can be divided into what is called direct 
evidence and circumstantial evidence. The law does 

not make any distinction between these two kinds of 
evidence. It simply requires that when you qet ail 
through you are satisfied beyond a reasonable doubt, 
either by direct or by circumstantial evidence or by a 
combination of both of the défendant's guilt beyond a 
reasonable doubt before you mav convict him. 

Now I will define what is meant by direct 
evidence and what is meant bv circumstantial evidence. 

A défendant may be proven guilty by either 

direct or circumstantial evidence. Direct evidence 

is the testimony of ono who asserts actual knowledge of 

the fact, such as an eyewitness. Circumstantial 

evidence is proof of a chain of facts and circunstances 

indicating the guilt or the innocence of the défendant. 

The law makes no distinction between the weight to be 
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given to either direct or circumstantial evidence. 

It requires only that you, after weighing ail the 
evidence, must be convinced of thc guilt of the de- 
fendant beyond a reasonable doubt before he may be con- 
victed. 

Mow, in order to evaluate what is important 
in the case and v/hat is not, there are certain things 
which are not evidence which I must call your attention 
to so that you can disregàrd them. They are not 

part of the case. They are not evidence in the case. 

The first I call your attention to is the 
indictment. The indictment in this case is only 

t • 

evidence that the grand jury made an accusation, period. 
None of thc facts that are recited in the indictment are 
evidence. The evidence must corne here in the courtroom 
either hy way of witnesses or by the other four or 
five items that I hâve just recited to you. 

Uow, there were some questions asked, and 
in asking the guestion it assumed some facts and there 
were objections made to that guestion and I sustained 
the objection. You may not use as evidence any 

fact which was contained in a question unlcss it is proven 
to your satisfaction in some other way during the course 
of thc trial. 
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If you recall a particular incident when it 
did happen, I gave you the old saw example of the 
question asked of a man: When did you stop beating 

your wife? Now, the mere fact that that statenent 

contains the fact of a man beating his wife doesn't 
prove that the man ever beat his wife, and so any of 
these questions which were stricken, the facts in them 
you will disregard them unies» they were proven in sone 
way during the rest of the trial, the testimony that you 
heard during the rest of the trial. 

The comments of the lawyers — and I might 
say I think there hâve been a comment or two in this 
case, both by the court and by the lawyef-s — I say 
to you that comments are not evidence. You are to 

disregard them. IJone of the lawyers was sworn in — 

may be sworn at, but not sworn in — and ccrtainly the 
court wasn't sworn in, so we did not testify and we did 
not testify and we did not take an oath and none of this 
is admissible and you are to disregard these comments. 

Now, how do vou find out whcre the truth 
lies in the case? Well, Anglo-Saxon juries for manv 

years hâve used certain noms, and I will call some 
of them to your attention so that you can be assisted 
in arriving at the truth in this case. 
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The first thing is the demeanor of the wit- 

i 

ness. How did he appear to you on the stand? Was 

he hésitant? Did he beg time by asking questions? 

Did he shift around? In other words, use that same 

fine coirmon sense that you use in your everyday life in 
matters of great importance to you. When you go to 
buy a car and you start kicking the wheels and 
slamming the door and other things, you also liston to 
the salesnan. IIow much attention do you pay to him 

and what do you believe. The same if you went to buy 
a house. Ail those important things that you do. 

Use that same fine coirmon sense that you do when you 
do those things. 

Of course, the interest of a witnoss is of 
importance. There are so many things to be said 
about those witnesses. Essentially, however, there 

is really not that great number of witnesses to really 
cause you a great deal of trouble because when you 
get right down to it, you know, the witnesses actually 
were not that great in numbers. 

Of course, numbers don’t really mean anything; 
it is the quality of the testimony that means something. 
But, for example, Pedondo. Now, Redondo, I would 

almost forgct about him, thqt.is about as much as I 
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feel about Redondo, because Redondo was allowed for one 
spécifie purpose, and for the life of me I an amazed — 

I haven't counted the pages, but here is a fellow, the 
only reason I allowed his testimony was to show that 
sincc there is mental operation involved here as far as 
’cnese défendants are concorned that are before you, 
and some of them that are named in the indietment, 
as to whether or not they were acting unlawfully, 
knowingly and wilfully, which is mental operation — 
this testimony was offered to show that they had previous 
knowledge of this kind of activity and therefore they 
couldn't be doing this by inadvertence or mistake or 
in good faith. That was the only reason. That 

was the only reason. 

Actually, ail that developed was that some- 
how or other — and this wasn't even the purpose of the 
testimony — it was brought out on cross examination I 
think that there was another way of smuggling in 
demijohns. Wall, that has got nothing to do with 

this case whataoever, nothing at ail to do with it. 

But here in the case of Redondo I think his 
testimony is about 400fpages and about 80 pages hâve got 
to do with h*s background, his record, what a crook he 
was, how much he was in jail. and ail these other things. 
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But essentially we hâve him only for one narrow, 
limited purpose. So we get down tt. the next fellow. 

That v;as Korniloff, the agent. 

What did he testify to? Ile was brought 
in on the direct examination because somebody showed 
somebody a picture, as I recall, and he was going to 
identify that he gave him nome pictures to look at. 

That is what he testified there. 

Then later on he wa3 called for another pur- 
pose during the course of the défendants' part of the 
case and he was examined again. What are we 
doing here at thi3 point? We are looking into the inter¬ 
ests of the people. What interest has Korniloff got 

in this? 

Redondo, of course, we know ail kinds of 
things about him. Ile is convicted, he has got ail 

kinds of bad things that he has donc, and, of course, 
ail these things must be considered as to each 
witness. That is why we are looking into these 

particular witnesses, to discovor what do we hâve to know 
about him in order to evaluate him, to say whether he 
is telling the truth or not. 

Ro we look into the interests of Redondo. 

We finti out his terrible record and we know ail about 

• » • 
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that. 

The agent, of course, as Mr. Schwartz 
says, he is employed by the qovernmcnt, but I don't think 
lie himself is quarreling with his testimony, nor 
with the agent's testimony of Stafford, III. 

By the way, it is r.ot unusual to hâve a 
III. I hâve a III in rny familv, John Phelan, III. 

Oee, I never heard of it, a Picilian, John Phelan, III. 

But, in any event, here he is here and he 
is an agent so he is trying to do his job, right. 

• 

Then we hâve Mazza. Now, here we know 

ail about his background and we knov; ail about his 
deals, we know about the fact that he finally wound un 
pleading to qoitting on the sidewalk, to use a vulgar 
exoression, v/hen he was charged with a very grave crime 
of drugr,. I think tliey let him plead guilty to false 

papers or something like that. But, in any event, 

we knov/ his background, and considering his background 
vou v/ill make a judgment as to his interest and how rnuch 
it affects his testimony. 

Hector Santiago is an agent. Ile is in 

the same position as Korniloff. 

Wladimir Banderas — here is what is called 

a major crime man, a man that .deals in large quantities 
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of drugs and who has a record and evervthing else, ail 
these backgrounds hâve been brought out, lying and what- 


not. 


Ail these things you will consider in the 


light of how much you are going to believe hin. 

Frank Ambio was an agent, and what lie did 
was identify the drugs. 

Lorcnzo Cancio, of ccursc here is another 
man who got a very, very seedy background and v/ho had 
lieen in drugs and who has been convicted and has this 


promise fromthe government. 


You will consider that 


and whatever interest that has in determining the 
truth of bis testimony. 


Cosmo Hagarelli, well, he is the man that 
came in and said that the records from the picture frames 


are here and he identified them. 


Ile certainly has 


no interest in this case whatsoover that I am aware of. 

Then you hâve the agent. Filin, and, of 
course, Stafford, and îlr. Schwartz says he has no. guarrel 


with it. 
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How, then, Mazza was reccalled and Korniloff was 
recallctl. So, as to each one of them you considcr thcir 
intercst in weighing it and determining the credibility 
of the witness. 

Mow, if any witness has falsely tostified to 
a material fact, you must disregard that portion of it 
which is false. You may disregard the whole testimony. 

Mov/, therc are a lot of ladies on this jury and 

I v/ill givc you an cxample of that. If you make an 

omelet and you don't know how to properly make it, and 

v/hen this case is over I v/ill tell you if you v/ant to know, 

and you get a bad egg in thore, you are not going to 
serve that omelet to your husband or v/hoever is home in 
the family bccause it smells bad, it testes bad and you 
are just going to throw the whole thing away. That is 
the material part which you must throw away. 

On the other hand, if you burn a piece of toast, 
you can just scrape off the part that is burnt and eat 
the rest or give it to your husband. In any ovent, you 

don't throw it away. That is the way that particular 
rule works. 

We hâve people here that are described in law 

as accomplices. Mow, an accomplicc is one who voluntarily 

participâtes in the commission or thplanning of the crime. 

•. • 
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In this particular case we hâve Mazza, Banderas, Cancio 


and Redondo. Of course, Redondo is not an accomplice in . 

the senso that he is mixed up in this particular conspiracy 

» 

that v/o are tryi.ng here today, but his testimony must be 
lookcd upon the sarac way that you look upon an accomplice's 

• i 

testimony. 

An accomplice's testimony must be closoly 
cxamincd and it must be v/eighcd v/ith great care. If you 
bclievo the testimony of an accomplice to be true beyond 
a reasonable doubt, that testimony is sufficient to 
convict a défendant even though it is not corroborated by 
any other évidence. 

Of course, in this case the United States 
Attorney had a litany about corroboration. Ile had the 
picturcs, he had other evidence, he had the documents, he 
had a lot of things, a lot of talk botweon each other 
v/hich ho believed to corroborate one another. As far as 
that goes, I don't give much weight to one accomplice 
corroborating another one. That doesn't lend too much 
to it, but you can oonsider ail the • •vidoncc in tho case 
and ail the circumstantial evidence in t’io case in detor- 
mining hov/ nucli of the accomplice’s testimony you are going 
to beliove. 

Hov/, nome of the witnessen bave been convictoü 

33 

ioutmirn outiict court r f portc rs U s couRTMOusr 








0=3 **’*\74a 

of crimes. The testimony of a witness may Le discret!itod 
or impeached by showincj that he has been convicted of a 


fclony. 


The prior conviction docs not render him 


incompétent to tcstify. Tt mcrcly rcflccts on his 


credibility. 


It is your province to déterminé what 


weight, if any, should be given to such conviction and 


iinpcachment. 

îîow, tliere are nlso some statements which were 
brought out what v/ould be described in law as prior con- 
tradictory statements. In this particular area you will 
recall that on cross-examination many times prior state¬ 
ments were callcd to the attention of the witnes3 and it 
was claimed by one party that that was a prior inconsistcnt 
statc-ment. On the other hand, the other lawyer said 
that it wasn't and I said, look, it's going to be up to 


! <-»ry, 


They are going to décidé on that. 


Mow, in this particular area the testimony of 
a witness about a fact may be discrcdited or impeached 
by évidence that at another time the witness made a state- 
ment inconsistont witlî or contradictory of the witness' 
présent testimony. If you conoludc that there arc 
inconsistoncies between the witness' testimony here 
and an earlier statement made by the witness out of court, 
then ycu may rcject the testimony given in court on that 
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You do not, however, take the out of court 


statemcnt as ostablishing tho true fact, but you, rathcr, 
trcat it only as nullifying the te3timony already given 
liera in court. 

If the prior inconsistent statement was mode 
under oath, thon you may take such fact into considération 
in assessing the credibility of the v/itness while testifying 
under oath in this court. 

I will give you only one example of that. 

I think you will remember some others. Cancio said that, 
in fact, lie did lie. He lied in the grand jury and ho 
lied in tho case. As a matter of fact, Judge Pollack 
called liirn a "blatant parjurer". 

So that you will consider those statements given 
at that time in evaluating his testimony. 

We now corne to the next phase of ny ex:>osition 
of tho law to you and this concerna certain définitions. 

V.’hat I hâve done up to this point is, in effect, tell you 
what evidence is, what evidonce is not and how you evaluate 
it. Now wc movo to some définitions becuase in this 

indietment there are numbers of définitions and what I an 
trying to do and trying to accomplish is to put them in 
as simple ringlish as we can so that you will understand 
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what thoso words mean bbcause sometimes in law thc words 
don't mean what they mean in your cvery-day language. 

Mow, the. first three that I would call your 
attention to is the statement in the indietment that those 
défendants acted unlawfully, kr.owingly and wilfully because, 
you see, our whole System of government is prcdicated upon 
tlie fact that we hâve willpower and we hâve the right to 
do something or not to do it and since we hâve the right to 
hâve willpower, thon wc are rcsponsible for acts which wc 
wilfully do, which we ourselves wilfully do. 

Mov/, in law "uniawful" means contrary to law* 
and in thin particular case it means contrary to the 
Fcdcral narcotics laws and there are tv/o involved because 
you v/ill recall I told you this indietment straddled 
May lst, 1071. 

Reforo May lst, 1071, it was Title 21, Section 
171 and 171. Tliat is thc cno which in explaininq to 
you the history of narcotics is the one which says that 
you may not illegally import and, in addition to that, you 
may not reçoive, conceal, buy, sell or f. «ilitate the 
transportation of drugs, narcotics. 

Mow, after May lst, 1971, we hâve the other law 
which also prohibits the illégal importation of drugs, 
but in addition prohibits thç distribution and possession 

• a * 
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with intent to distribute narcotic drugs. 

So, those ara the two laws essentially that wo 
are talking about when we say "unlav;fully". 

The law also roakos it a crime to conspira to do 
that, which is separate and apart from the acts themselves, 
and so v/o hâve that other élément. 

tlow, by "knowingly" we me an to do somath i ny 
voluntarily and frecly, not in good faith, not by 
inadvertance, not by mintako. 

By "wilfully" we add v;hat the Romans called 
the mens rea, the evil intent, the bad motive. So that 
if you act wilfully, you must act knowingly and voluntarily. 
You must act frecly, you must act not in good faith, not 
by inadvertence nor in error and you must do it with a 
bad motive, an evil intent. 

Now, if these défendants are not in that State 
of mind at the time these acts are committed, they may not 
be convictcd because that is an esscntial part of the 
crime. 

The words that v/e are conccrned with herc are 

essentially "receiving and concealing" because, as I read 

the second count of this indietment, although therc are 

other phrases in that law, what they are charged with is 

"did reçoive, conceal and facilitate the transportation 

•„ » 
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and concealmcnt of a narcotic druq." 

They are not charged — rather Torres is not 
charger! in that count with selling or buying. Ile is 
charged with receiving, concealing and facilitatinq the 
transportation of. What I am doing at this time is 

defining those word3. 

"Receive" has the saine meaning that it lias in 
English, ordinary usage. 

"Conccal*' mcans to hido from view. It has the 
same meaning that it has in English. 

"Facilitate the transportation of", "transport" 
mcans, of course, to remove from one place to another and 
"to facilitate" is a Latin word, facile, which mcans to 
make easy, less hard. 

Now, we hâve somo other terms here to define. 

"Conspire", the term "conspiracy" has been 
defined by Conyress and essentially what it is io this, 
it is a very short section: 

"If two or more persons conspire to commit an 
offense against the United States and one or more 
suoh person does an act to offect the objcct of the 
conspiracy, each shall be guilty of a crime." 

That is the way "conspiracy" is defined. 

I will givc you the law of conspiracy in a 

•* • 
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minute because I am going to go into two sections of the 
law, the law of conspiracy, and then some other concerning 
the substantive offenses. I will define them further. 

Now, there are two défendants that you are 
trying in this case now bofore you and there are 12 others, 
if my count is right, who wcrc charged in this indietmont. 

Where there are two or more persons charged 
with the commission of a crime, the guilt of onc défendant 
may b« cstablished without proof that ail the défendants 
participated in every act constituting he offense, 
llowevcr, as I indicated earlier to you, you must give 
separate considération to each individual défendant and to 
each separate charge against him. 

Each défendant is entitled to hâve his case 
determined from his own conduct and from the eviclence which 
is applicable to him. 

ïlow, there is such a concept of what is cal lcd 
"aiding and abetting". In other words, there is a law 
which was passed by Congress which rends as follows: 

"h'hoover aids, abets, counr.ols, commands, 
indtices or procures the commission of a crime is 
punishable as a principal.” 

Tn order to aid or abet the commission of a 
crime, a person must associate himself with the criminel 
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venture, participate in it and try to make it succecd. 
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So that merc présence at a place whcre something is going 
on or evon knowledge that something is going on is not 
sufficiont. Therc must hc this other element which I 
hâve dcscribed to you, nancly, tho participation in it with 
the object of having it snccced because mere association 
and ncre présence is not sufficient. 

Under the old law the concept of pos*..jïsion v;as 
important because you will recall I said to you the old 
law, the Jones law, required not only that the substance 
was illeqally imported, but also that the défendant knew 
that it was illogally imported. 

Now, Congress passed what is called the pre- 
sumption law and it said if it is proved that someone ha3 
possession of something, then in the absence of an explan- 
ation that possession is sufficient to show. Ko. 1, that 
it was illeqally imported and, llo. 2, that hc knew about it. 

What de we mean by "possession"? Woll, 
possession is tho concept which may bc divided into two 
v/ays. itetual possession whern you phvoically hâve sone- 
thing m.mually t!iat you hâve control over or constructive 
possession, which means that you hâve tho ability to do 
something about it, to exercise dominion over it and to 

nako it nove from ono place tw another. 
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1971, whilc that lav/ wns in existence that had this 
particular presumption in it, you may consider that the 
party not only knew, but rather the fact is that the drugs 
were illegally imported and that the défendant knew they 
worc illégally imported provided you find that particular 
défendant had constructive or actual possession. 

ilov/, in this case, of course, therc is a great 
deal of testimony that ail the parties involvcd apparently 
were av/are that it came from South America; that it came 
in these picture frames, which wore sent in through 
Customs, but aside from that you hâve this other élément, 
too, v/hich can assist you in making a détermination as 
to that part of the case which is involved in the Sections 
173 and 174 or the lav; which was before May lst, 1971. 

. îlow, the new statute after May lst, 1971 uses 

the word "distribute" and that v/ord simply means to 
change possession, to transfer somothing. A sale, for 
example, would be in the nature of distribution. A gift 
would bc in the nature of a distribution. So that is 
what is néant by those particular words. 

tJow, as far as the law of conspiracy is con- 
cerned, we are now past the définitions and v;c are getting 
into the law concerning the first count. 

The défendants on trial hâve bcen indicted, 
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togethcr with others, for the crime of conspiracy. 


I hâve already defined that term. 


Simply put, it is an 


agreemont to commit an illégal act in violation of Fédéral 
lav/s, nninelv, onc, the smuggling of heroin and/or coca inc 
into the United States. 

two, it is also charged that prior to May lst, 
1971, the illégal agreemont conccrned the receiving, 
concealing or facilitating the transportation of concoal- 
mont of heroin or cocaine and that after May lst, 1971, it 
conccrned itsolf with the distribution or the possession 
with intent to distribute controlled substances, namely*, 
heroin and cocaine. 


The crime of conspiracy may be proven even 
though the purposes of the conspiracy were not accomplished. 
Here, fo course, there is a claim that the purposes were 
accomplishjd cxccpt for the last time when the narcotics 
v/cre seizod. 



The Oovernment contends in this case that not 
only vns the agrcernent prove, but that the objccts of the 


agroamont were, in fact, accomplisJied 


A conspiracy is 


a combination of two or more portons to nccomplish an 
unlawful nurposc or a lawful pur[K>se by unlawful 


meann. 


It is not nece s sa r y that the porrions chargcd 

•• • 
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meot toyothor, enter into an expre33 ayroement or a formai 
agreemcnt or that they State in words and writing what 
the schème was or how it v/as to be effected. It is 
sufficiont to show that they tacitly came to a mutual 
understanding to accomplish an unlawful act. 

We are, therefore, concerned with the mental 
operation of thcse parties. In deciding whether or not 
therc v/as an agrecnent the law allov/s you to examine ail 
the acts and déclarations of the parties and then make a 
deliberation from such evidence whether or not, in fact, 
the agreement existed. In determining whether such 
agreen«.nt existed, you should considcr the actions and 
déclarations of ail the alleged participants. 

Similarly, in determining whether a particular 
défendant v/as a menber of the conspiracy, you will considcr 
ail the acts and déclarations of the- alleged participants. 

To be a membor of the conspiracy a défendant 
need not hâve known ail the other members nor ail the 
details of the conspiracy nor the means by which the objects 
of Lho conspiracy v/ere to be accomplished. 

It is neccssnry, however, that the Oovornnent 

prove by crédible evidence beyond a reasonable doubt that 

the défendant was av/are of the cominon purpose, that hc was 

a v/illiny participant v/ith the intc-nt to advance the 

• . • 
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purposo of the conspiracy. 

Ilere you must be satisfied that the agreenent 
consistcd of obtaining the narcotics from South America 
and transportinq them in picture framcs to the United 
States for sale in the New York market. 

The extent of a particular défendant's partici¬ 
pation in a conspiracy is not déterminative of his guilt 
or innocence. A défendant may be convicted of a 
conspircy even though hc plays a minor rôle. His 
financial stake, if any, in the venture is a factor to be 
considered in determining whether or not he is a part of it. 

If it is established by crédible évidence beyond 
a reasonable doubt that a conspiracy existed and that the 
défendant was one of its members, then the actions and 
déclarations of other members of the conspiracy in or out 
of his presence, donc in furtherancc of the objectives of 
the conspiracy and during its existence, may bc considered 
as évidence against him. 

TTlien peoplc enter into an agreement for an 
illégal purposo, they becomc agents for one another. 

Ilowcver, stateraents of persons which are not in further- 
ance of the conspiracy or statements which are made before 
its existence or after its termination may be considered 
only as évidence against the per.son making them. 


SOUTHFRN OlITt CT COURT RF RO R T F Ri II t COURT IIOIHF 




os 16 j 760 

One overt act is sufficient bv any one or more 

of the persons. The act can be a legal act. Others 
need not join in it. However, the act must be donc in 
furthcrnnce of the concpiracy. 

Any one of the 20 acts, which are in the 
indietmont, are sufficient to satisfy this clement of the 
conspiracy and I will again discuss that with you vhen wo 
gct to the indietment, which will bo in aminute or no. 

The Oovernnent allégés here that there was one 
conspiracy. The défendants allégé that there was a 
multiple conspiracy. Defore the Oovernmcnt can get a 
conviction in this case, you nust be satinfied that there 
was a single conspiracy. 

Now f in this particular area we can liken a 
conspiracy to, say, the subway System. We know, for 
example, or I think you know that there are- some subways 
that run, say, from lOOth Street dov/n to Concy Island. 

We know that that is a project that transports people from 
one place to another. 

Now, there are ail kinds of people involved in 
this. There is the fcllow up in the booth that makes 
change. There are trackwalkers. There are engineers 
on the train. There are motormen who run the train. 

Thon there are conductors inside the train. Down at one 
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end thore in a pince whero Lhey hâve an electronic device 
Cor making sure the train3 don't run into onc another and, 
of course, a fellow could bo working on that System for 25 
yoars up at 133rd Street and never know the man down in 
Concy Island that's got the same job as lie has. 

Ile nay never realizo that you can get oCC at 
•Î2nd Street and take the shuttle and go ovor to the 7th 
Avenue lino. There are many éléments involved in running 

this kind of a railroad, as there are in a conspiracy, which 
T have, in cffect, mentioned to you as I went through this 
lav; of conspiracy. 

There is no necd that th«y know one another. 

Thore in no need thev do every act that is conccrned in 

order to fulfill the conspiracy. 

What is needed is that they are part of a single 

vonture which is trying to accomplish a purpose. 

tlow, we know that if a man is in business in 

South America to sell drugs and lie wants to get it up to 

tho United States, he must do it in some fashion. Therc- 

forw, ho nuedn somebody that will holp in transporting it. 

In this pnrticular case in putting it into the picture 

frames, we know that there must be somebody that is going 

to reçoive it when it gcts to the United States. It 

just can't hany in nid air like the T-’lying butchman. 

«. • 
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When it gets hcro somcbody must takc care of it. In this 
case case it was Ruiz. He was the middle figure in 

ail of these transactions. He handled every one of them 
as far as we can tell from the evidence. 

Then, there must be people here who must ta):e 
it out. In this case it was Ruiz and give it to somcbody 
else. Now, the narcotics thon must reach some other pcr3on 
who in turn will take his place in the particular area in 
which ho is. 

Now, it is not necessary for ail these people to 
know one another. They know that there must be somcbody 
in South America that puts the drugs up originally. 

They know that there must be somebody that transports them 
and, so, as you go dov/n each level of this, there must be 
infcrcncos that you can draw. I don't suggest'that you 

havo to, but I say that you possibly can draw inferences 
that there arc av/arc of ail this activity. 

llow, one of the arguments hetween the parties 
.horo is is this a single conspiracy or is it a multiple 
conspiracy? Before the Government can obtain a con¬ 

viction in this case, they must satisfy you by crédible 
evidence beyond a rensonablc doubt that it is a single 
conspiracy. It is not ail the samc people involvcd ail 

the time, but it wn3 one single conspiracy in the senso 

t. • 
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that tho schemo was thought out, it was planned to operate 
in this fashion. People moved in and out of it ns time 
went on, but essentially it was the same scheme. That is 
tho. Covornment's contention. 


Mr. Schwartz, you rcmember, drew on the black- 
board bore thrce different conspiracies and a possible 
fourth one. V7e.ll, it is up to you to make a judgment 
v/hich one this is. 

If you find by crédible évidence beyond a 
rcasonable doubt that a single conspiracy existed, as 
charged in the indietment, and that during the existence 
of that single conspiracy one or more overt act3 alleged 
was donc- by one or more of the co-conspirators in further- 
ance of the conspiracy, proof of tho conspiracy i3 complote. 
It is complote as to oach défendant found by you by 
crédible évidence beyond a reasonable doubt to hâve boon 
unlnwfully, knowingly and wilfully a mernber of the con¬ 
spiracy at tho time the overt act was committcd regardlesn 
of v/hich o* the conspirator3 committcd the act. 

So that essentially is tho law of conspiracy. 

l/c will now take a five-minutc recess at v/hich 
time wo will go into the indietment, which I don't think 
will take much longer and that will be the final exposition 
of law in this case. 

•« • 
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I will go through the indictment with you so 
that you will be familiar with it and understand how to 
approach the problcm. Wo will tnkc a fivc-minute rocoss. 

Pionne don't discuss tho case in the neantime. 

(Racess.) 

(In open court; jury présent.) 

THE COURT: V7c now cône down to the closing 

part of this and sono of thin nny sound repetitious to you 
and I intontionally do it because I know that you are not 
lav/ycrc and tlicsc concepts you hâve probably heard for the 
first tine whon you cane into the courtroon so that it is 
donc intontionally no you may rcnlly understand v/hat your 
obligations are in référence* to this cane. 

The indictment is this document, vhich I am 
holding in my hand, and which your forelady will get a copy 
of and which you may ail examine in the jury roon. 

I want to oxplain to you essentially how it is drawn up 
ancl v/hat is necessary beforc you may convict either défend¬ 
ant on any other chartes that they are charged with beforc 
you. 

Hâve you got a clean copy of the indictment? 

I asked him to show it to you before. Did the défend¬ 

ants look at it? 

MR. RC lit.'A RT?. : Ho, your llonor . 

• . • 
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TIIE COURT: I took o\it overt act No. 3, v/hich I 
struck out, and the rest of it is the same. 

MR. SCIIWARTZ: It appcars to be ail right. 

THE COURT: Ho. 3 isn't in thcrc, is it? 

MR. SCHWARTZ: No, sir. 

THE COURT: Cive it to the forelady then. 

Thank you. 

MR. SCHWARTZ : I didn't show it to Mr. Brown. 

MR. BROWN: I will take the représentation of 
Mr. Schwartz. 

THE COURT: Give it to the forelady. 

If you v/ill look at this indietment, on the 
front page you will notice it says "Count 1. The grand 
jury charges ..." and the named défendants are up at the 
top. 

Is therc more than one of these copies? 

MR. IjITTLEFIELD: We hâve a wholc stack of copies 

your Jlonor, but they are faint but I think they can be read. 

They are very faint, your Ilonor. I think *-hey can be read. 

They hâve overt net No. 3 out. 

THE COURT: Do tho:;o hâve No. 0 out? 

MR. LITTLEFIEI.D: Yes, No. 3 is out. 

THE COURT: Ho makes such a représentation, 

Mr. Schwartz and Mr. Brown, do you acccpt that? 

«• • 
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MR. SCHWARTZ: I do, your Ilonor. 

MR. BROWN: Yes, your Ilonor. 

THE COURT: Hand those around so you can look 

at tliem whilc I am going through this. 

How, you will notice at the head there are 14 
défendants there and we are trying only two and they are 
the only ones you are conccrncd v/ith. You don't hâve to 
malle nny judgments as to anybody else. 

Thon, it says, "Count 1. The grand jury 
charges ..." and, as I v/arned you before, this is not 
évidence. It is only an accusation. The défendants 

hâve denied it and they hâve put to issue every material 
f act. 

Then, the first sentence starts: 

"From on or about the lst day of July 1970 
and continuously thereafter up to and including the 
date of the filing of the indietment." 

The date of the filing of the indietment is in 
May 1974, the exact date I don't hâve. 

What is the exact date? 

MR. LITTLEFIELD: Mardi 9, 1974. 

THE COURT: March or May? 

MR. SCIIWARTZ: May 9, 1974 , your Ilonor. I am 
almost tiositivc. 
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THE COURT: I don't think it is March. 


May 9th, 1974. 

That means that tho Government has to prove that 
the-se arts, which thoy are charging, happencd in that 
pcriod. Tt docsn't hâve to qo from tho beqinninq to the 
end, but it munt bc within those tv;o pcriods. That is 

the fi*.st thinq you must find. 

MR. LITTLEFIELD: It is May, your Ilonor. 

THE COURT: Ail riqht. 

Thon, it says the number of défendants and it 
nanes those tv/o défendants as well as others. 

Thon it goos on to say that some pcople were 
conspirators l nd 3ome pcople were unknown to the qrand 
jury. 


Thon we corne to the first legal tem I defined 
for you, "unlav;fully, J tentions]ly and knov/ingly" so that 
means against the Fédéral statute, namcly, tho narcotics 
control law. 

Tho intention must hc something they do freely 
and voluntarily, it mur.tn't be by accident. It must bo 
specifically intended by thorn. 

"Knowingly" means of course, in tho same voin, 
namcly, that they did it voluntarily and not through 

mistake or inndvcrtonce. llowevor, this concept here 
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includes the concept of the three word3 together that 
they must be acting with a bad motive and an evil intent. 

So, then, the next combination of words arc 
esncntially what "conspire" means, to combine, conspire, 
con fédéra te and agroe. That is the conspi.rncy charged. 

What they are charged with conspiring to violnto 
are certain sections, tho numbers of which appcar on the 
bottorn th-.-re. 

The first two of thon, 173 and 174, are the 
old law. Ail the othcrs, exccpt Titlc 2, if it in hcrc, 

I don't know if it is in hcre, no, it isn't in herc, ail 
oth.rs are the nev/ law, so that is what they are 
charged v/ith conspiring. That is osscntially the con- 
epiraey charge right on the first page. That's it. 

Mow, then, wc go from Paragrap'n 2 through 
raragrnph G (c) . Thèse are tho means by which the con- 
spiracy wns to be acconplished. 

Mow, tho Government doesn't hâve to prove ail 
tho means. It has to prove at lcnnt one means that ail 
of you agrco on. You luave to bo unanimous on themeans so 
it can 1)0 any one of the means starting with Paragraph 2 
anc. going through 6(c). 

For example, the first one concerne No. 2. 

It is t;*,.: old law und.T 17 3, smuggling into the country. 

«• • 
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Paragraph No. 3, the means, still the old lav;, 
prohibits tho receiving, concealing or facilitating the 
transportation or conccalment of. 

No. 4 means is the now law v/hich prohibits tho 
smuggliny of horoin or cocaine into the country. 

No. f> is also the new lav/ and that prohibits tho 
distribution and possession v/ith intent to distribute. 

No. 6 concerns a number of other means. For 
exemple, (h) talks about Yolanda Sarmiento and Banderas 
and that activity. 

(B) is Lopcz and concerns buying in the United 


Stator,. 

(C) concerns Torres, Rivera and Cancio. 

Tho Government, an I indicated before, doesn't 
hâve to prove ail of thèse means. The proof of, any one 
of them to your satisfaction by crédible évidence beyond 
a reasonablc doubt is sufficient, but I ogain stress that 
you must ail agréé on the means. 

The Government, of course, contends that thoy 
hâve proven overy one of thon, but you do not hâve to 
find cvt y one of them. One i ri sufficient if you ail 

agrce on that particular means. 

Now we corne to the ovort acts. It says: 

"In pursuance of this connpiracy and to effect 
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the objects, the follov/ing ovort acts werc 
committed." 

I am not going to go over them, but it is only 
necessary for the Government to prove one of those but 
ail of you must agréé on at lcast one. Thorc must be 
unanimous agrc-ement on at least one. 

The Government here again contends that they 
hâve provon every one of them. 

I hâve removed one of them from your considér¬ 
ation so there is a jump between 7 and 9. I hâve removed 
Ilo. 0 so you don't hâve to consider that one at ail. You 
don't even hâve it before you. 

If you find, as far as this conspiracy count 
is concerned, these éléments v/hich I hâve just gone over 
v/ith you hy crédible evidence beyond a reasonable doubt, 
then it is your obligation to convict the défendant that 
you are considering at the particular *’e. Since this 

conccrns both défendants, you will do it one at a time 
soparately and consider the evidence separateiy as to 
cach. 

If you find that any one or more or ail of these 
cléments have not bcen proven by the Government by créd¬ 
ible evidence beyond a reasonable doubt, it is your 
obligation to acquit the défendant you arc considering. 
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More you will consider, as I indicaecu before, each onc 

oeparately. a. ^ 

Mow we get to Count 2. That is substantive 
count. That is separate and apart from thc conspirncy 
and you must find thèse éléments before you may convict 
the défendant Torres on the first count. 

You will find herc again "The grand jury 
chrges ..." and, as I said, that is only an accusation, 
"that on or about thc 12th day of January 1071 in the 
Southern District of New York" — and you must find that 
it v/as on or about that day and that it v/as in this 
district — "thc défendant Torres, together with Loncz 
and Franco" who we hâve been calling Miguel Aspilchc, 

"the défendants, unlawfully, wilfully and knowingly ..." 

Here again those three words I hâve explain to 
you before and you are aware of what they are. 

"l)id reçoive, conceal and facilitate the 
transportation and concealmcnt of a narcotic drug, 
to v/it, approximately 20 kilograms of a narcotic 
d rug. " 

Mou here, of course, thc Government doesn't hâve 
to prove ail of those four things. They don't hâve to 
prove that ho receivod it, that he concoaled it and that 
ho facilitatod the transportation or oonceaimont of it. 
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Any one of those is sufficient. That is in the dis- 
junctive. 

IIow, the question of whether it is narcotic 
drugs. That must be deternined by you from the évidence 
in the cane. The druqs wercn't seized at tho timo and, 
therefore, the chcmist never got a chance to analyze then, 
but you knov; v/hat the dealings were between the parties 
v:ho had shipped this drug. You knov.* that on some 
occasions some of them tasted it and on othor occasions 
tests were made and on other occasions it wa3 described 
as a white powder. 

We knov/ that the amounts of money involved v/cre 
largo suns of money and so from ail the evidence in tho 
case in this particular area you will détermine whether or 
not, in fact, they were dcaling in a narcotic drug. 

It says: 

"After tho said narcotic drug lias been imported 
into the United States contrary to law, knowing that 
the narcotic drug had been imported and brought into 
the United States contrary to lav; in that the import¬ 
ation of r.aid narcotic drug into the United States, 
except in such quantities" and so forth "for medical 
purposos" and that is tho end of that particular 
thought. 
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Now here you havo got to go into that discussion 
that I told you about, actual and constructive possession. 

If you don't feel there is sufficient évidence in here 
to show that these défendants knew this was coming from 
South America and so forth, then if you find that that 
doesn't satisfy you, you may consider whether or not they 
had actual or constructive possession. 

Of course, v;hon you hâve multiple people actinq, 
they don't ail havo to do tho same thing as I explained to 
you earlier in my remarks. So that if you find that the 
Government has satisfied You as to each of thèse éléments 
in Count 2 beyond a reasonable doubt by crédible evidence 
as to tho défendant Torres, you should convict the défend¬ 
ant Torres. 

On the other hand, if the Government has failed 
to prove any one or more or ail of these cléments as far 
as this défendant Torres is concorned, then it is your 
obligation to acquit him. 

Counts 2 and 3 are exartly alike, but one deals 
with Anthony Torres and the other deals with Robcrto 
Rivera. 

MR. BROV7H: Your llonor, No. 4. 

MR. SCHWARTZ : 3 and 2 are alike. 

THE COURT: 3 and 2 are the same, yos. I stand 

«• • 
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corrccted. 

MR. LITTLEFIELD: 3 and 4, your Ilonor. 

TIIE COURT: 2 I just got through with. That 
wac 173 and 174. 

Now, what I am saying is 3 and 4 are bascd on 
the sarne statutes and they are based on the new law. 

There is no need there for the défendants to know that 
it was illegally imported undor that statute. What the 
Government must prove is as follows: 

That on or about the 19th day of May, in Count 
3, 1971, in the Southern District of New York, and you . 
must find that as a fact, the défendant Torrcs, together 
with the nthers, Lopez and Miguel Aspilche, unlawfully, 
intentionally and knowingly did distribute and possess 
with intent to distribute a Schedule 2 drug. 

I tell you that hcroin and cocaine are a 
Schedule 2 controllcd drug; The guantity involved is 
lf kilograms so that hcre again you must firtieach one of 
thèse éléments hy crédible évidence beyond a reasonable 
doubt beforc you nay convict the défendant Torrcs. 

On the other hand, if you find that the Govern¬ 
ment lias failed to prove any one or more or ail of those 
éléments, then you must acquit the défendant. 

The same discussion apnli^s to Count 4 with 

• • • 
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roferonco to the défendant Rivera. 


Ilere again thc date 


is the same, May 19th, 1971, and the other éléments are the. 


same. 


Now, in this regard if you find that there was 
a conspiracy and the conspiracy as charged by the Govern¬ 
ment, then anybody that is in thqt conspiracy is respons- 
ible for a sufcstantive offense cominitted by any co- 
conspirator committed in furthoranco of the conspiracy 
ovcn though that party does not participate in the sub- 
stantive offense or hâve any actual knowledge of it. 

You must bc satisfied beyond a reasonable 
doubt, howover, one, that thc sebstantive offense v/as, in 
fact, committcd by one or more mombers of the conspiracy. 

Ilere it is alleged that thc one that v/as active 
in this particular area was Miguel Aspilchc and that is 
thu contention of thc Government. 

of course, tho défendants' position is othorwiso, 

• * 

You v/ill hâve to make the judgment yourself on that. 

The next thing is that the défendant, whose 

gu.llt you are considering, v/as then a momber of thc* 

* 

conspiracy, so if tliese défendants v/ere not mombers of 

\ 

thc conspiracy and you hâve determincd that, then, of 
course, would not rub off on him and they would not be 
roî’i.'onfîiblo in these counts. 


tourne an ont mer couat AeAOAreA*. u .*. couhtmouii 

* ' * V ‘* Hr '*• » * * 'M * h Y < > J 4Mt<) 




The third thing you must fine] is that the act, 
which constituted the offense, was donc in furtherance 
of the conspiracy. Of course, that you will have to 

déterminé frorn Ûie date and the incidents that surround 
these particular events. 

Go that concludec the indietment. Therc are 
a fev/ more renarks that I make before I consult with the 
lav/yers. They are very simple remarks. 

Thcy are common sense. They arc, in effect, 
telling you to live up to your oath as a juror. 

The first is that sympathy and bias play no 
part in Ü'.is case whatsoever. 

The second is that possible* punishment in this 
case is of no concern of yours whatsoever. That is the 
concern of the Court in the event it cornes to pass, but 
that can ’ t help you décidé the facts at ail because punish- 
mont has nothing at ail to do with v/hat the facts were. 

The next thing is that your verdict must be 

unanimous, fladam Forolady, on ail of these counts. In other 

words, wiien you corne back again v/ith the jury, you will be 

asked: llavo you -reached a verdict? and when you report 

that yo^have, then you will be a3kcd as to Count 1, the 

conspiracy count, how do you find and you will report 

whether you find guilty or not yuilty, but it must be 

• • • 
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The same thing applies to the three substantive * 
counts, the same kind of verdicts, either guilty or not 
guilty, but they must be unanimous. 

Ail the verdicts must be unanimous. Is that 

clcar? 


As Mr. Schwartz and other lawyers, I thinî: they 

ail suggested it to you, if they didn't do it actually, 

by inferonce they did, if there cornes a time when you hâve 

a dispute between yourselves as to what was the évidence 

• 

in the cn3c, it has ail been transcribed and it is ail in 

written form right now so that any time you want any portion 

of it read to straighten out any point that cornes un in 

your discussions, please tell us the name of the witness 

you are concorned about, whether it is on direct or cross- 

examination. In other words, pinpoint it as best as 

you can and v/c will thon hâve it read to you so that you 

détermine the facts yourselves. 

■ lov7, I hâve one Inst discussion with the 

lawyers boforo I give you the case. I mny say this: 

That if there are any communications that are 

to corne to the Court, they must corne through your forclady 

and they will be in writing and put down as clear an 

exposition of what you want to l.nov; in writing as you can 

• . • 
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and tlion shc *ill scal it and give it to the marshal who 
will give it to me and I wiJl answer it for you. 

If you will just excuse me v/e will hâve onc last 
talk v/ith the lnwycrs. 

(At the side bar.) 

MR. SCHWARTZ: Could we go inside? 

THE -COURT : Yes. 

(In opon court.) 

T IIP. COURT: Apparently thcy think they are goimi 
to tall: loud so I will take them inside so you can't hear 


th i s. 


This is a discussion on the law. 


(Tn the robing room.) 

THE COURT: We will start in with the exceptions 


first of the défendant Torres. 


MR. SCHWARTZ: Ail right. 




Tf your Honor plonse, I most respoctfully oxeept 
to that portion of your Honor's charge that failed to 




marshal the évidence in this case. 


THE COURT: Do you want me to marshal the évi¬ 


dence? 


MR. SCHWARTZ: Just hear me out. 

THE COURT: Deoause I hâve got it written out 
and I will rend it ail over again, but it is subjcct to 
that ci iticism whicli you »nade v/ith Mr. I.ittloficld that ail 
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I will hâve is the Government's case. 

HR. SCHWARTZ: Your Ilonor, my problem is this: 

Thnt is exactly the problem. That is the 
danger inhérent, of course — 

THE COURT: You either want me to marshnl tho 
évidence or you don't. I am willing to marshal thc 
évidence. 1 hâve it writton on six pièces oC paper, and 
I will marshal the évidence if you wnnt me to. 

MR. SCHWARTZ: I would want you to providing you 
marshaled it both with regard to redirect and cross- 
oxamination of thc various witnesses who testified. Other- 
wi3e/ :io. 

TIIU COURT: I wrote it out and I got what I think 
is both sides of this thing and if you want to hear that, 
that is v/ell and good. I will tell them it. 

HR. BROWN: I will take an exception to that, 

Judge. 

THE COURT: To me it is kind of silly because 
the only cvidence in thc case is the Oovernmont's witnesses 

MR. BROWN: I think that is danqerous. That 
shows a prépondérance of évidence. 

THE COURT: That is exactly why I didn't do it. 

I can understand it if thc 14 défendants were 

in the case and the 1-1 le fendants v/orc content ing tho case 

• ■ • 
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and thcn you had a confusion a3 to who vas the importer, 
who was the exporter, who was in this vein of it, but 
herc are two allegedly major purchasers. That is ail 
they are supposée! to be, nothing more and nothing less. 

MU. SCIIV7ARTZ : In connection with what your Ilonor 
told the jury about infcrences to be drawn from the 
évidence, I take exception to that part of your Konor’o 
charge and T v/ould ask your Ilonor to charge this jury that 
if there are two infcrences to be drawn — 

THE COURT: Tell them what happened in our 
District on that one. The Second Circuit does not 

approvo of that. 

MR. SCHWARTZ: You are going to tell me. You 
don’t scem to get the message I'm trying to got across to 
you. Does this look like my handwriting to you? 

TUE COURT: Thon he's forgotten. 

MR. KRIEGER: It is not mine either. 

TIIE COURT: It i3 Scnor Torrcs. 

MR. SCHWARTZ: Two infcrences to be drawn from a 
givon set of facts, and the infcrences which is most 
favorable to the défoncé must be drawn by the jury. 

I would ask your Ilonor to charge that. 


mr. 

R RO WN : 

I v/ill 

join 

in that. 

your Ilonor. 

THE 

COURT : 

T will 

deny 

thnt. 

What I mean by 
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that is this: 

That I am granting tho exception, but I am 
denying the charge. 

MR. SCHWARTZ: Ycs, sir. 

Your Ilonor, I take exception to that part of 
your Ilonor' s charge as it dealt with circum3tantial 
evidence. 

MR. BROWN: Likcwisc, your ilonor. 

THE COURT: Your exception is noted. 

MR. SCHWARTZ: I respectfully request your Honor 
to charge with circumstantial evidence, that circunstantial 
evidence must be acccpted only if it prccludes ail other 
inferences save that of the guilt of the défendant based 
upon proof beyond a reasonable doubt. 

THE COURT: The exception is noted and the 

* 

request is denied. 

MR. BROWN: I will take that same exception. 

THE COURT: Ml right. 

MR. SCHWARTZ: Your Honor, I am not quite sure 
what you told this jury about the failure of the défendants 
to testify. 

THE COURT: I didn't say a word and I will say 

it. I ju3t slipped up on that. 

MR. SCHWARTZ: That is why I wanted to bring 

•• • 
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that up. 

THE COURT: Do you want me to say it? 

MR. RROWN: Of course. 

THF. COURT: Sonetirnes it stresses the point that 
hc dicln't tal:c the stand. 

MR. SCHWARTZ: What your Ilonor usually doos, I 
would like in addition is to perhaps include the language 
that a défendant nay not testify because of lack of knowl¬ 
edge of the language, lack of éducation or fear of speaking 
beforc a group of individuals like a jury. 

THE COURT: Wcll, I décliné to do that, but I 
will give -.ho statement that he does not hâve to takc the 
stand. The fact that he did not take the stand cannot 

be used againr.t him and there is no presumption or infer- 
ence of guilt that arises from such conduct. 

MR. .SCHWARTZ: Your Ilonor, with regard to the 
second count, it appears that since cocaine is in the 
second '-onnt that your Ilonor — 

THE COURT: I know what you are going to say 

and I tell you now I v/ill do it, but I puri>osely didn't 
do it becauso the quantity wa3 such a largo amount that I 
think it is killing a dead horso. If you want to hear it, 
T v;ill do it. 

MR. SCHWARTZ : T’iero i s one more thing nlong 

• « • 
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those line.?, your Ilonor. It is ny vinderstanding that 

in ordor to call the prcsumption under tho old law into 
play that the Government has to establish posncssion by 
clu.or ami eonvincing évidence and in this cane the 
possession, as it exir.tr», would only be establishe<l through 
actually a h«_arsay déclaration, which rightly admitted 
ander the conspiracy count should not be admitted under 
the substantivo count. 

This is onc of the problème and onc of the 
quarrals I hâve with the Pinkerton situation as it applles 
in this particular case. 

TI j 2 COURT: I understand that. 

MR. SCHWARTZ: Your Ilonor, I would alno to 
your Ilonor that I would ask your Ilonor and I would except 
to that portion of your Ilonor's charge concerning menber- 
ship in thw conspiracy and as your Ilonor to includo or 
amplify that to thic jury and tell them that in de terrai ning 
v/hether or not an individuel is a member of the conspiracy 
that the jury should on^y considcr the actn and déclarations 
oC that individuel and his nets and eonduct ar. it may 
relate to otlier membors of the conspiracy. 

TIIC COURT: I hâve already ruled on that in your 



but I. will iule on it now a ul dony it now also. 
MR. UROV.M: Exception. 
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MR. SCHWARTZ: Your Ilonor, now I would like to 
cjo back to tho whole business of multiple conspiracies. 

This is my shcet and now I can covtr my own* 

TUE COURT: Oki.;. . 

MR. SCHWARTZ: Your Ilonor, I hâve to most 
rcspectfully State to your Hoior that in my opinion what 
your Uonor said to this jury about multiple conspiracies 
is somewhat similar to the ail or nothing charge that I 
feel the Circuit has condcmned in the Kelly and other 
cases of similar nature. 

The facts of this casa are somewhat unique. 

1 think it is somewhat unique that we hâve in this District 
Court at this tiine so rnany actual core members of the 
conspiracy, as I feel they exist, that hâve corne here to 
testify. 

I asked your Ilonor beforo the charge 

wae givt:n earlior this morning to consider the fact that 

this jury could consider, A, that Miguel Aspilche had 

withdrawn affirnativoly from the Sarmiento, et cetera 

conspiracy and that lie did form anothor conspiracy or 

another qroup, •‘f you don't want to use tho language 

"conspiracy", with Mr. Wladirair Banderas and that ultim- 

atcly I think the évidence is clear, even by Mr. Little- 

rield'.i ov/n admission, that therc came a point in time v/hen 

• . • 
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Mr. Mazza somehow hookcd himself into another conspiracy 
involving people in France, this Mr. Condemino, et jet^ra, 
and they beqan a ..hole new importation scheme into thc 
United ftates even though therc is a point in time when 
Mazza gocs bac’', to Sarmiento with thc 13 kilograms of 
heroin. 

TIIi; COURT: Vhe la3t seizure, yes. 

MR. SCHWARTZ : Rut, neverthelcss, the proof in 
this case establishos an independent or another group that 
Mazza gocs in to separate and a art from Sarmiento. 

Mov;, it is an unfortunate thing that thèse people 
v/ho arc possesscd of 3uch enot ..ous renources and deviens 
hâve connections ail over the world, but that is not the 
défendant’s fault. The Government could hâve elected to 
narrow the scope of this conspiracy and proceed upon much 
more narrow terme more closely related to the évidence. 

THF COURT: I sée there is a central figure 
here, Ruiz. There ir a central buyer herc, Aviles. 

The seller herc in Sarmiento and Mazza so you are talking 
about, you knov/, that’n li.:e the guy r.aying, takinq the 
r.huttle to Grand Central, from Grand Central to the v/ost 
side, that that breaks up the conspiracy. It is there 

just as bfg as it was bcforc. 

MR. SCHWARTZ : Yout Honor, I think thin is the 

•- • 

71 

iouthcmn Mm cr counr ftc*oftve»«. u.i. courtmouic 


• •• 






f 


OS 4 2 


i 1QL 


point that wc don't agrée upon xour i.onor, ï can under- 

stand the rationala persons entering, leaving and so 
forth. That is easy. 


I can unilerstand that and I could understand 
probably when Congress drafted the conspiracy law and whcn 
thc Circuit startod to intcrprct it they never had a situ¬ 
ation that I know of or that I can fi.td in the record that 
is so closely relatod to the nucléus of the conspiracy. 

That is why they talk aL ut a.’.l these secret 


meetings, 


There is nothing secret about what was going 


on here. Therc people knew everything that was going on 
liera. That is why Banderas can conte in and tell us, 

I had nothing to do v/ith Garniento. Sarniionto had 

nothing to do v/ith me. 

THE COURT: I don't v/ant to clongate this, we 
arc goinj to bo a long tinte to start vith, and v/hat I intend 
to do is kwvp tîtem hcre until al>out 10 o'clocl: and if they 
don't agrce I v/ill sequestor them, so I think v/e ought 
to get to them bccause I think you havo stated the basin 
of your objaction. 

I am only talking about tliis ono hcrc, the 
multiple and the single conspiracy, and I take your 
exception. I note it, but I refuse to charge any further 
on it. 
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MR. SCIIWARTZ: Thero is ono thing I thinJ; 


Mr. Kriegor asked me to point out because I think he picked 
it up and I waon't sure. 

Did your Ilonor tell this jury that I liad 
contended that thero wcre three, if perhaps not four, 
conspiracles? 

THF. COURT: That is what I thought I did. 

MR. SCHWARTZ: I did, too, but what Mr. Krloger 

pointcd out, I'm not quite sure that I heard it that way, 
that is whv I am asking, did your Ilonor say, in order te 
find the défendant Torres guilty they hâve to find if he 
participatcd in onc? 

THE COURT: Tn this single conspiracy that the 
Government charges. That ii. what I said. 

MR. BROWN : If there is a single conspiracy. 

THF. COURT: That is what I am saying. 

MR. SCHWARTZ: If they find, on the other hand, 

that there wcre, in fact, three or four separate conspir- 
acies, they must find him not guilty. 

THH COURT: That was the infercncc 

MR. SCHWARTZ: I would meroly ask you to just 
put that language, that if ^hey find, in fact, there wcre 
three or more conspiracies oporating — 

TIIi: COURT: That is not mv thought aith.^r. You 




iouthirn ont) ct count utrourcM. ut coumtmousc 


) 








os44 


.. 1789 


had that thought this morning, too, and I told you that 
I could see there could be two or three other offshoots 
of this thing and still in ail a défendant still be mxed 
up in a single conspiracy in addition to any other activité 
he had v/ith the othcrs. 

MR. SCHWARTZ: Don't you hâve a terrible préjudice 
here thcn, your Ilonor? Don't you hâve a terrible spill- 

ovcr that v/ould never corne in if these counts wore scvcrcü? 

I am not talking just about a botter chance 
of beating the case. I am talking about real préjudice 
to the défendant by way of évidence. 

MR. KRIECER: Could I violate th Lwo-hoadcd 

rule? 

THE COURT: Yes. 

MR. KRIEGER: Your Honor, the way I heard that 
portion of your charge, it sounded to me as if your Honor 
had instructed the jury that if they found ono of the three 
or four conspiracies to which Mr. Schwartz alluded in his 
argument, they could find the défendant guilty. T don't 
think you intcndcd that. 

Tin: COURT: Mo, v/hat I said, in cffcct, vas that 
Mr. Schwartz contends there are three or four conspiracies, 
three conspiracies and an offshoot to make it four. 

Mov/, of course, if there arc multiple conspir- 
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acies hore, tho inferencc I intendcd was, I don't know 


3 

whether I spocifically said it, is that it is possible that 


4 

Torres could not be found guilty and the only way they 


5 

coula find him guilty v/ould be if he wcre still part of 


6 

the single conspiracy that is allegod by the Government. 


7 

Rcgardless of ail this other stuff that is going on, they 


8 

v/ould still hâve to put him in that bofore they could 

i* 

9 

conviet him. 



10 

That v/as the intent of it and that is v/hnt I 



U 

think I said to them. 



12 

MR. BROWN: I don’t think that is what we 



13 

intended. What my impression was, and I may be wrong. 



U 

is that if the jury finds that therc is more than one 



15 

conspiracy and there are multiple conspiracies, then they 



16 

cannot find -- 



17 < 

THE COURT: That isn't tho law. 



18 

MR. T1ROWN: Unless they pin him down to one 



19 

spécifie thing. 



20 

THE COURT: It was worse than this case that 



21 

went up on appcal. If they find that he is still in tho 



22 

conspiracy, v/hich involves Sarmionto and Mazza and ail 



23 

thcsc other poople, regurdlcss of what ho has donc with 

i 


24 

anybody «lise and regardions of any other conspiracy provon, 



25 

îic i«; :.tlll atuck vith this one. 
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MR. UROWN: The point is this: 

If therc are threo separate conspiracies, then 
therc i3 no connpiracy as the Oovernincnt allégés. 

THE COURT : If ho is ntill in the ono thw Oovor.: 
ncnt al logos tliat v/as originally started and t!io othoro 
aro offshoots of it, lie* is still stuck and still in it. 

MR. BROWN: If they are offshoots. Suppose thoy 
are ail indiviclual conspiracies. 

If I'ia in business with you and then I go in 
business for myself, your custoner3 are not liable — 

THE COURT: I think you hâve made your point*. 

You can argue froni this point on with this multiple and 
single connpiracy, but I think v;e ought to go on to sorne- 
thir.g ulse. 

MR. SCHWARTZ: Your Honor, with regard to your 
Honor's charge concorning tho accomplicc testimony, I 
mont respectfully oxcept to your Honor's failuro to charge 
as set out in U. S. against Rageant. 

THE COURT: 1 rcad tliat and I declined to do it 
this morning. 

You hâve an exception to tliat. 

MR. SCHWARTZ: Your Honor, again I most rcspcct- 
fully except to that part of your Honor's charge as it 
d.-alt ’/itli the circui.istantial proof of the o.vlntoncc of tiio 

i. • 
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narcotic drug. I realize that perhaps your Ilonor was 
framing it uncîcr Agucci. 

THE COURT: It v/as under Agueci. 

MR. SCIIUARTZ : What I ain cnying is, at least it 
v/as ny impression, your Honor, that this jury couid come 
away feoling that they can facts that may bc established 
undor onc substantive count and apply them to others 
bec au se the fact that it v/as a white powder and the fact 
that it v/as this or that may havo only beer. established 
as to one count and there is absolutely no évidence v/ith 
regard to any other. 

THE COURT: I think I chargcd that it shouJd be 

. <=» 

under ali counts, but the point of the matter i3 that I 
loft even part of it out from Agueci which couid hâve 
bcen charged. 

I also left out the part that the scizure was 
actually narcotics and it was testod and purposelv I 
didn't put it in because I felt I didn't want to go that 
far. I think I gave 3ufficient guidance to the jury. 

The exception is notod. 

MR. BROUN: For the record, your Honor, I will 

adopt each and every exception set forth by Mr. Schwartz 

« 

v/ith the exception of the marshaling of the evldence, which 
I. objcct to. 
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THE COURT: I am ruling with you on that. 

MR. SCHWARTZ : I am reminded that I should 
rcpoat thc rcquests previously made and I should take 
exception to your Honor's refusai to previously follov/ thc 
submittod requests. 


THE COURT: The rulings of the Court wero 
objecte.! to on ïjoth défendants' parts and I overrulcd them 
and I continue to overrule them. 

MR. SCHWARTZ: Your Ilonor, it would appear in 
this indietment that the way the indietment is drafted 
you hâve got a con3piracy allegedly, of course, running* 
hotv/oen the old and the new law. 

THE COURT: Yes, straddling it. 

MR. SCHWARTZ: Should there be — 

t 

THE COURT: Now, if you v;ant that, I am telling 

* 

you now — pardon me for running ahead of you because I 
have boen doing this befo-ti so I knov/ these points — I 
v/ill not sentence under the old law. The old law will 
not apply here. 


MR. SCHWARTZ : We hâve nothing more to sny on 
tho fîubject. 

THE COURT: Okay, unlecs you want a spécial 
verdict, which I don't agréé you can give. I don't think 
Judgc ï’almieri. is right. 
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MR. SCHWARTZ: We don't want a spécial verdict. 

MR. KRIEGER: Judge, we are quitting. 

MR. LITTLEFIELD: I would only ask that aiding 
and abotting be charged vith respect to the substantive 
count. 

THE COURT: I charged aiding and abetting and 
I décliné to go furthcr into it. I ara going to tell thon 
about cocaino unions you v/ant to witlulraw that. T an 
going to tell them when they reach those quantities — 

MR. SCHWARTZ: T withdraw the cocainc exception. 

THE COURT: Ail right. 

(Tn open court within the présence of the jury.) 

THE COURT: The marshals will be sworn, pleasc. 

(Marshals sworn.) 

THE COURT: Ail right, the first order of 
business will be to get them out to cat. 

MR. SCIIWARTZ: Your Iîonor, just to renind you, 
you said you were cjoing to includc one thing about the 
tostifying of the défendants. 

THE COURT: Vos, T am sorry. I hâve said this 
so inany Limes I assume you know it and I vill do it off 
the toi» of my hfad becauso I thinl: T 1;now this area well 
enough. * 

The défendant noed not Lakc the stand. 7h._ 

• . • 
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de fondant nced not prove his innocence. A défendant 
r.eod not produce any evidence. 

Tho fact that he does not tako the stand mny not 
bo uûed arjain.it him. You may not présume or Infor guilt 

on his part bocausc of his absence in takiny the stand. 

It should not and must not enter into your discussions in 
arriving nt the facts. 

Ail right, v/e hâve to excuse the alternate, 

Mr. Mahoney. 

Mr. Mahoney, I thank you very much for being 
with us and I apprcciato it and your services are just as 
valuablo as if you v/cre goiny to give a verdict in the 
case. 

You are cxcusecl with the thanks of the Court. 

(Alternate Juror Mahoney excused. 

7!IE COURT: Now, the first order of business 

, Vi o 

v;ill 1 your meal and in order not to get ulcers I v.ould 
suggcct you don’t even start to discuss this case until 
you rat and corne back again. 

Tiri: rOP.Er.AD Y: May we sond r jr.r.agos home? 

VIIK COURT: T am sure Llu.- parties will agrée 
that they can send messages home? 

MR. SCHWARTZ : Ycs, your Ilonor. 

MU. HROWN : Definitoly. 

• - * 
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TIIE COURT: The marshal will do that for you 
and I would say to you, don't go in with a preconccived 
idcn of who is guilty and who isn't or whut. 

In otlier words, lnave your mind completely opon 
at this point and then when you enter into your discussions, 
do that in good conscience and when you corne up with a 
verdict that is in accord with your conscience, no one 
can criticize you. 

THE FORELADY: Your llonor, do vou mind going 
ovcr the two narcotic lav/s again, the différence? 

THE COURT: 173 and 174 was before May lst, 

1971. 'i’hosci lav;s prohibiced the illégal importation, 
wc could say smuggling, into the United States of heroin 
and cocaine. 

Anothcr thing they prohibited was the xccoiving, 5 '* 
concoaling, buying, sclling or facilitating the trans¬ 
portation or conccalment of a narcotic drug, namely, cocaine 
or heroin. That is the first law. 

The second law very simply put says we are going 
to mako a 1int of different l.inds of drugs. They are 

called controlled drugs and hcreoln and cocaine are in that 
list and it says, this: 

You may distributo or possession with the 

intent to distributo a contrelled substance. 

• • • 
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That simply put are the two lav/s. 

THF. FORELADY: Thank you. 

MR. LITTLEFIELD: The new law also has an 
importation prohibition. 

THE COURT: I said tant. Roth prohibitcd 
importation and one prohibits the — 

.TUROR NO. 9: nid you say that in ordor to find 
either défendant guilty on Counts 2, 3 and A v/e first hâve 
to find hirn guilty on Count No. 1? 

THE COURT: Oh, no, no. You can find them 

guilty on Count Ho. 1 only. Ho, there is no need fo*r 

that. JIJROR NO. 9: They are ail complotely separate 

THE COURT: You di~cuss oach crime separatcly 
and ma ko a judment as to each crime separatcly or the 
éléments that I hâve dcncribed to you in that particular 
crime. 

Ail right, you mny retire and deliberate. 

MR. SCHWARTZ : Your Honor, is it a matter of 

fact th.at the jury is going out to dinner? 

£ 

THE COURT: Yos. 

**R. SCHWARTZ : Can wo go, too? 

THF COURT: Yes, I would say for at lcast an 

» 

hour and a r uarter and if you would be sc kind to let 

Mr. Fnrley know v/hari: you arc going, if anythinc: happons, 

•«* * 
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we may locate you, but I don't think there v/ill bc any 
nccd for at least an hour and n quarter. 


Whcn they corne back may they hâve the exhibits 
if they cn]l for them and T v/ill hâve thc authority for 
tho marshal to brinq them in to them? 

MR. SCIIWARTZ : Surely, your Honor. 

THE COURT: Ail riqht, you may retire. 

(The jury rotired for dinner and after dinner 
to commence doliheratinq at 5.50 p.m.) 
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(At 9.10 p.m., a note was received from 
the jury.) 

(Court's Exhibit <1 marked.) 

THE COURT : I hâve a note fron the jury 

statinq: 

"We want the direct testimony dcaling with 
the approximately two or more kilograms of cocaine 
i;\untioned in Count 4 pertaining to Roberto Rivera." 

MR. LITTLEFIELD: 094 is v/here v/e start. 

THE COURT: This is Gancio’s direct testimony? 
MR. LITTLEFIELD: That is right. 

THE COURT: iiring in the jury. 

MR. SCHWARTZ : Thoro is alr.o noue direct tenti- 
nony, your lîonor, in Banderas. 

THE COURT: Wc v/ill first read this to thon and 
W'_ -./il J g et to banderas ne::t. We \:ill tako that up at 

the aide ’.ar. 

MR. SCHWARTZ : This is concerninçthe sanc thing. 
TliE COURT: Show it to Mr . Littlofield. 

MR. LTTTJ.HFT!:T,D: Bander.is doesn't talk alxmt 

Roh^rto Rivera at any i>oint. 

MR. SCHWARTZ: I think that is important for 

Lhom to henr. 

THE COURT: I don ' t knov; v/hethor it is importent 
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or not. Thia definitely does and thon we will take the- 
other mattcr up at the side bar. We can also find out 
from them whether this is what they want. 

(Jury présent.) 


rcads: 


TIÎH COURT: I hâve a note from the jury v/hich 


"VJc want the direct the testimony dealing 


v/ith the approximatcly two or more kilograms of 
cocaino nentioned in Count -1 pertaining to Roberto 


Rivera." 


Now, I assume from that question that you ar’e 
talkinq about the v/itness Cancio and his direct tentinony? 

Ail the jurors scom to bo nodding in the 
affirmative. 

îlow, that testimony we are going to start to 
rcad at page C94 and v/’non you get to the point that you 
hâve honni au r.iuch as you v>ant in that particular area, 
you indicate to me that you hâve heard enough when the 
point cônes in time. 

Ail right. 

(The record was read commencing at page 091 
through page 907.) 

Jtmort NO. r» : VJc are definitely looking for the 
portion that spoal.s about the tv/o 1: i 1 ograr.ir. of cocaine. 
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MR. SCHWARTZ: Can v/a approach the side bar. 


your llonor? 

THE COURT : Ycs. 

MR. T.ITTLEFIELD: I don't think there i3 nny 
spécifie testimony about two kilograms. 

THE COURT: Thcre is no mention of that definite 
amount. It is about and the money gives you a due as to 
tho quantity. 

MR. SCHWARTZ: Your llonor, thcre is no mention 
of even an amount. 

MR. LITTLEFIELD: We just said that. 

MR. SCHWARTZ: Mot even "about". 

TUE COURT: I said there is no mention of any 
two kilos or anything else, but when you figure the money 
that is the only due you hâve. 

MR. SCHWARTZ: Your Honor, can wc corne to the 

sidc bar? 

THE COURT: Wait a minute. Let's find out if 
tho jury vanta anything more read. Thcy are tho ones 
that arc ooncornod with this. 

MR. SCHV7ART2 : There is some more that throws 
light on this, your llonor. 

THE COURT: I can understand that, but at this 
ti.no *./;• are at the roquent of the jury no v:c will do what 
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thoy ask. 

(Pause.) 

JUROR MO. 9: I think we are set. 

THE COURT: You v/ant any more rond? 

JUROR MO. 5: N, that is sufficiont. 

THE COURT: Is there nnylxxly cl se that wants 
anything rend? 

THE FORULADY: I don't think so, no. 

THE COURT: Ail right, thank you. You nay 

retire. 

(The jury retired to deliberate further at 
9.3 T» p. :n. ) * 

(At 10.10 p.m. tho jury announced a verdict.) 

(In open court; jury prenant.) 

THE COURT: Will you first poil the jury to sce 
that thoy arc ail here. 

(Roll called; âll jurors présent.) 

THE COURT: Miss Leaycraft, you are the one 
that reports the verdict and the first count that wc are 
going to talk about is Count 1, tho conspiracy count. 

How, as to the détendant Torres, hâve you corne 
to a verdict on that first count? 

TUE FORF.LAYD: Ycs , v.*e hâve. 

TUE COURT: (That ii» the verdict? 
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10 
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12 
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TI 1 F FO RF LADY : Ou i 11 y . 

THF OOURT: An to the défendant River on the 
fi rot count, hâve you corne to a verdict on that? 

'HiF FORFLADY: Yen, wo hâve. 


THF COURT: What in the verdict? 

THF FORFLADY: Ouiltv. 

TUF COURT: How, an to the second court, which 
concerne only the défendant Torres, hâve you corne to a 
verdict on that count? 

THF FORFLADY: The second? 

THF COURT: The second count as to Anthony 
Torr.'S ilon-, hâve you cône to a verdict on that? 


THF FORFTiADY : Yen. 


THF COURT: V/hat is your verdict on the second 


16 

17 

18 

19 

20 
21 
22 
21 

24 

25 


count? 

THF FORFLADY: Guilty. 

THF COURT: We cône to the third count which 
conccrns the défendant Torres. 

How do you find the défendant Torres as to third 

count? 

TUF FORFLADY: Cuiity. 

THF COURT: How wo corne to tho last count and 

that concerne the défendant Rivera. 

» 

U.ivo you cône to a verdict an to tho défendant 
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Rivera on tho fourth count? 

w 

TIIi; FORLLADY : That is Count -1? 

THE COURT: Count 4. 

TilJ: FORDLADY: Gui 1 ty. 

THR COURT: Cuilty as to Count A. 

T an going to poil tho jury, \/hich neans that I 
v/ill arsk you individuelly whothcr or not this is your 
verdict ami, if it ic, you will answer "Yen" and, if it 
isn’t, of coursa you v.'ill ansv/or "no". 

Hearken to your verdict as it has boen recorded 
up to this time. 

Do you find as to the» first count, tho ronspirne 
count, Loth défendants are guilty? 

Do you find that as to tho second count the 
défendant Torres is gu.il ty? 

Do you find as to the third count Lhat the 
défendant Torres is guilty? 

And do you find as to the fourth count that the 
défendant Rivera is guilty? 

(Jury pollod ; ail jurors answer in the 
a f f i ma t ive. ) 

THE COURT: Ail right, tho verdict will bo 
enterod ns it hns just boen recorded. 

I nover coi.mont on .i jury’s verdict bccause in 

« • • 
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2G yenrs that I hâve bcon in tnis l:incl of an atmosphère 
I hâve always felt the same about it. I think I 
mentionod it once bofore. That if vou do your job 
accordin'j to your conscience, Lherc ir.n’t anybody that can 
cr Ltici/.o you, but T do hâve some trouble about trying to 
•jet you hoirie » 

(Discussion off the record.) 

TIIL’ COURT: I want to sny, by the way, that I 
recoivod that note and that package and I oponed it .an») 
thank you for the thought. 

Tt is a small jar which says "Doston near.s" 
on it, but tiioy are not beans at ail. Thcy are je 11 y 
beans. I thanl: you in any event. 

Ail right, you are excused at this time. 

(Jury loft the courtrooin.) 

Tl Ml COURT: I imagine you want to resorvo your 
iotions, do you not? 

MR. RCHUARTZ : Yen, your llonor, if that is 
possible tJ the day of sentence. 

T!ir COtjRT: VJhat is a con^cnicnt day in the 
nid.lie of îïeptoinbor for .sentence? 

Pick a date. 

MR. RCIIV7ARTZ : Your llonor, is it possible to pot 
a dnU; I iter on towar.ls the end of the mont!.? 
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THF COURT: Ycs, why not? What date do you 

v/ant? 

11 o w about the 234d, that is a Monday? 

MR. SCHWARTZ: Hovr about the 30th, your k'onor. 
It is a Monday. 

MR. DREZIN: The 30th would ho very bail for me, 

your llonor. 

THF COURT: On the 2nd T hâve Conqressman 
Franco’s cane no can you tako the week before or picl: nome 
day before that? 

MR. DREZIN: October lst would bc ail rinht’. 

Tlin COURT: le the lst ail riqht? 

MR. SCHWARTZ: That in ail right with ne, your 

llonor. 

THF. COURT: Al.l riqht, October lst. 

Prônent bail conditions continuel!. They are 
renanded, 7 believe, in default of bail, are they not? 

MR. I.ITTLF.FIKLD: Yos, but the Covernnent would 
asl; that they be renanded. 


MR. SCHWARTZ: They are renanded. 

TI!!! COURT: I wi 11 romand them at tîai r*. tine, 
but if there in any application for bail, I will bc qlnd 
to hoar if at any tine if there i r, ::ueb an occasion that 

.If i r.ey.. 

(Whoreupo , at ÎO-.IO p.n. the cane war. 
i:onc ! uded . ) 


-01 

SOUTHERN Oisir. cr COURT REPORTERS U S COURTMOUSE 

* • | / 




P H » 







UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


UNITED STATES of AMERICA 
-against- 
ANTHONY TORRES, 


Défendant. 


X 


74 Cr. 472 


ANTHONY TORRES, 


Petitioner, 


-agairisfc-h • 

UNITED STATES of AMERICA, 

Respondent. 


74 Civ. 5234 
( JMC) 


X 


UNI T El> STATES of AMERiCA 
-against- 
ANTHONY TORRES, 


De fendant. 


Cl2 3-24 
Cl 2 3-25 


CANNELLA, D.J.: 


-X 

MEMORANDUM DECISION 


Anthony Torres is présently before this Court 
for the imposition of sentence on indietment 74 Cr. 472. 
Prior thereto, howcvor, the Court must détermine whether 
in imposing sentence on Count Two, on which he was 


92 








found guilty of violating former sections 173 and 174 

V 

of Title 21, Torres may properly be treated as a second 

narcotics offender as provided for in former section 

7237 of Title 26. The Court finds such second offender 

sentence appropriate in this case and, therefore, dis- 
* 

misses Torres' civil pétition for a writ (74 Civ. 5234). 

On August 12, 1974, Torres was found guilty by 
a jury on counts 1, 2 and 3 of the instant indietment. 
Thercafter (September 30', 1974) a second narcotics 
offender information against Torres regarding Count Two 
was timely filed by the U.S. Attorney in advance of 
sentence (originally scheduled for October 1, 1974) and 
in compliance with former § 7237 (c) (2) of Title 26. That 
provision is fully applicable to convictions for viola¬ 
tions of former sections 173 and 174 arising from events 
occurring within the period of their applicability (such 
as the instant case), notwithstanding the fact that the 
trial and conviction of the offender was had after the 
effective date of the new narcotics laws. This resuit is 
accomplished by means of the saving provision contained 
in the new act and has been recognized by the cases. See , 
e.c[. , Bradley y. United States , 410 U.S. 605 (1973); United 
States y. K ella , 490 F.2d 1095 (2 Cir, 1974); United States 
v, Fiore , 467 F.2d 86, 88 (2 Cir. 1972), cert . denied , 410 
U.S. 984 (1973); United States v. Ross, 464 
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F.2d 376, 378-80 (2 Cir, 1972), cert . denied , 410 Ü.S. 
990 (1973); United States v. Sinqleton , 460 F.2d 1148, 
1155 (2 Cir. 1972); cert . denied , 410 U.S. 984 (1973); 
United States v. Fiotto , 454 F.2d 252, 254-55 (2 Cir.), 
cert . denied , 406 U.S. 918 (1972). Compare 21 U.S.C. 

§ 851 (the présent statute). 

On November 21, 1974, a trial, without a jury, 
was had by Torres on thé question of identity between 
himself and the person convicted before Judge Rifkind in 
1946 — the predicate conviction alleged in the Govern¬ 
ment 's information. This proceeding was in compliance 
with section 7237 (c) (2) and, after hearing the proof, 
Torres was found to be one and the same person as had 
been convicted in 194b. This finding was based upon the 
te t ’nony of a duly qualified fingerprint expert v/ho 
found the fingerprints of Torres (Exhibit 1) and the 
person convicted in 1946 (Exhibit 6) to be those of the 
same person, an opinion not controverted by Torres, and 
upon the files and records of this court indicating the 
source of the 1946 fingerprints. 

It was in light of this finding that Torres 
interposcd the présent challenge to his 1946 conviction, 
alleging that his guilty plea was there obtained in 
violation of Rule 11 as then promulgated and was entered 
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^.involuntarily and without an understanding of the 

charges agains^ him or knowledge of the conséquences 

of the plea — hence in. violation of due process. This 

civil application is purportedly premised upon 28 U.S.C. 

* 

S 2255 and Rule 32 of theCriminal Rules, however, those 

sections can not be availed of for jurisdiction here as 

the 1946 sentence presently under attack has. been com- 

pletely served by Torresand sentence on the instant 

offense (74 Cr. 472) has not yet been p.ronounced by the 

Court. Heflin v. United States, 35P U.S. 415 (1959). 

Hence, "the motion is not properly within section 2255 

(or Rule 32], the sentence having been served, but [the 

instant application] will be regarded as a pétition for 

a writ Ln the nature of coram no bis " under the Ail Writs 

Act(28 U.S.C. S 1651). United States v. Capsopa, 260 
/567 

F.2d 566/<2 Cir. 1958). See also , United States v. Morgan , 

346 U.S. 502 (1954); United States v. Travers , _ F.2d 

_, No. 74-1737 (2 Cir. Dec. 16, 1974); United States v. 

Forlano , 249 F.Supp. 174 (S.D.N.Y.), aff'd , 355 F.2d 934 

(2 Cir. 1965). Hence, we tnrn to the merits. 

In support of his application, Torres has 
introduced the minutes of his guilty plea to indietments 
C123-24 and C123-25 before Judge Rifkind on October 8, 

1946. These minutes, which are reflective of the plea 
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taking procedures of that era, clearly demonstrate non- 

compliance with Rule 11 as it then existed. Under 

présent law, these minutes alone would compei the Court 

to set aside the 1946 conviction, as it has been con- 
* 

cluded by the Suprême Court in McCarthy v. United States , 
394 U.S. 459 (1969), "that préjudice inheres in a failure 
to comply with Rule 11, for noncompliance doprives the 
défendant of the Rule's•procedura1 safeguards that are 
designed to facilitate a more accurate détermination of 
the voluntariness of his plea." I_d. at 471-72. See aIso 

Irizarry v. United States ,_F.2d __, No. 74-1866 

(2 Cir. Dec. 19, 1974 as amended on Jan. 23, 1975) However, 
McCarthy is not retrospectively applicable, Halliday v. 
United States , 394 U.S. 831 (1969), mère noncompliance 
with Rule 11 standing alone is not a sufficient ground 
upon which a pré-McCarthy plea might bo vacated. Torrcs' 
1946 conviction can be set aside only upon a f iiding that 
his plea was taken in violation of due process in that it 
was involutary or that he lacked an understanding of the 
charge against him and the conséquences of the plea. 

See also , Grant v. United States, 451 F,2d 931 (2 Cir. 
1971); cf_. , United States v. Lester , 247 F.2d 496 (2 Cir. 
1957). Noncompliance with Rule 11 is enough, however, 
to warrant a hearing on the related due proce~- claim. 
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See , Hall v. United States , 469 F.2d 427, 430 (5 Cir. 

1974); Unit ed States y. Jasper , 481 F.2d 976, 978 (3 Cir. 
1973) ( M If the record does not demonstrate literal com¬ 
pliance with Rule 11, a hearing must be held in which 
the Government bears the burden of proving that the guilty 
plea was in fact entered voluntarily and understandingly.") 
Aiken v. United States , 358 F.Supp. 87 (S.D.N.Y. 1972); 
Banks v. United States , 319 F.Supp. 649 (S.D.N.Y. 1970). 
This hearing was held before the Court on January 27, 1975. 

There exists a dispute between the parties as 
to who must sustain the burden of proof on the due process 
issue raised in this case. The Government contends that 
the usual habeas corpus burden applies -- the petitioner 
must prove involuntariness and lack of knowledge and 

understanding by a fair prépondérance of the crédible 

* * t 

evidence. See , United States ex rel. Curtis v. Zelker , 

466 F.2d 1092, 1097 (2 Cir. 1972), cert . denied , 

410 U.S. 945 (1973). Torres, on the other hand, asserts 
that because a violation of Rule 11 has been shown, the 
Government is obligated to prove compliance with due 
process standards. We adopt the burden of proof advanced 
by Torres, namely that which requires the Government to 
prove voluntariness and understanding by a fair prépondér¬ 
ance of the crédible evidence. This standard was employed 


- 6 - 

97 






by Judge Mansfield in the Banks case and has been stated 
by the Seventh Circuit in these terms: 


Where, as here, the challenged plea 
was entered prior to the decision by the 
Suprême Court of McCarthy v. United 
‘States ... and the record is barren of any 
inquiry by the trial court relating to an 
essential element of a Rule 11 guilty plea, 
the government has the burden of demonstrat- 
ing ... that petitioner's plea of guilty was 
knowingly and voluntarily made. 


P etraborg v. United States , 432 F.2d 1194, 1196-97 (7 Cir. 
1970). See also . Hall v. United S'ates , 489 F.2d 427, 430 
(5 Cir. 1974); United States v. Jasper , 481 F.2d 976, 978 
(3 Cir. 1973); Halliday v. United States , 394 F.2d 149, 

150 (1 Cir. 1968), aff’d , 394 U.S. 831 (1969); Rimanich v. 
United State s, 357 F.2d 537, 538 (5 Cir. 1966) (and the 

t 

cases there cited); cf., Aiken v. United States , 71 Civ. 
5328 at n. 2 (S.D.N.Y. Dec. 5, 1973). We find the Govern¬ 
ment to hâve met its burden. 

At the hearing of January 27th both Torres and 
his 1946 attorney, Abraham Solomon, Esq., testified and 
certain documentary proof was introduced into evidence as 
woll. Mr. Solomon, a distinguished practitioner of the 
criminal law in this court for over fifty years, while 
presently unable to recall the précisé facts and circum- 
stance of Torres' 1946 plea, testified concerning his 
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invariable practice in ail cases. 


Any défendant who retained me or was 
assigned to me would corr.e to the office, 
and if he was not out on bail I would talk 
to him in the marshal's office or in the jail 
at West Street, read the indietment discuss 
’it, explain to him what the government would 
hâve to prove before he could be convicted, 
he would hâve to hâve a trial, and advise him 
of the possible penalties. In many instances 
they would ask what the judge would do and I 
would tell them -- definitely I can State 
under oath every défendant I represented was 
told what the penalties were particularly in 
that indietment but not what sentence would 
be imposed. I hâve one other peculiarity, I 
would not permit the défendant to plead guilty 
unless he told me he was guilty; "Even if you 
were going to be electrocuted, you can't 
plead guilty unless you tell me you did it." 

(Tr. at 21-22) . 

We find Mr. Solomon's testimony with regard to 
his invariable practice to be proper in the context of 
this case and to strongly advance the Governmert's burden 
of proof. In an aptly named case, Yesterday v. United 
States , 442 F.2d 1020 (9 Cir. 1971), the Ninth Circuit 
(which adopts the burden of proof employed herein) 
affirmed the district court's déniai of S 2255 relief to 
a prisoner who had challenged his 1936 murder conviction. 
The court stated (id. at 1020-21): 


The racords of petitioner's arraignment 
and sentancing are silent as to what if 
anything he may hâve been told about the 
nature of the charge of second-degree murder 
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or the conséquences of a plea of guilty 
to that charge. 

Mr. Seruggs, the chief deputy clerk, 
testified that ho had no prosent rccollec- 
tion of potitioncr's arraignment and 
sontencing. He testified further, however, 
that it was the invariable practice of the 
‘sontencing judge to explain both the charge 
and the possible penalty to the défendant 
befere receiving a guilty plea to a charge 
of this seriousness. 

Relying upon the presumption of regularity 
and the testimony of Mr. Scruggs, and ex- 
pressly rejecting petitioner's testimony as 
unreliable, the district court found that 
petitioner entered his plea freely, voluntarily, 
and with the requisite knowledge. 

Petitioner argues that when the record is 
silent, as here, the burden rests upon the 
government to establish that a guilty plea 
was proporly taken, and that the government 
failed to carry its burden. Assuming that the 
burden of persuasion is to be allocated as 
petitioner suggests, the evidence was sufficient 
to sustain the district court's finding. 


In a subséquent decision, Tibbs v. United States , 
459 F.2d 292 (9 Cir. 1972), that court reached a similar con¬ 
clusion. In Tibbs, the petitioner, who had waived an attorney 
and entered a plea of guilty, challenged his 1961 conviction 
on voluntariness grounds. At an evidentiary hearing in the 
district court. 


ft]he Assistant U. S. Attorney who handled 
the case at the time of the pleas and sentences, 
testified he had no recollection of the peti¬ 
tioner but identified his writing on the file, 
showing he had handled the case. He testified 
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as to his customary practice in handling 
criminal cases; to fully explain the Rule 
20 procedures; to advise the défendant of 
the charges against him, the potential 
maximum penalties and of the various sen- 
tencing possibilities available to the 
sentencing judge. 


Id . at 293. The district court, relying in part on such 
testimony, denied § 2255 relief and the Court of Appeals 
affirmed. The appellate court stated: 


Where a great lapse of time occurs 
before a 2255 hearing a court may rely on 
testimony as to the customary practices in 
the court and the presumption of regularity. 
Yesterday v. United States (9 Cir. 1971) 

442 F.2d 1020. 


Id. at 293. And it concluded that; 


In view of the testimony of the Assistant 
U.S. Attorney that he always adivsed de- 
fendants of the maximum penalty on a charge; 
that he never promised any défendant, 
including Tibbs, that a judge would impose 
concurrent sentences; and the presumption 
of regularity, the trial court's findings 
are supported by the evidence. Yesterday 
v. United States, supra . 

Id . at 294. A different resuit is not required in the instant 
case. We hâve no reason to doubt .that Mr. Solomon adhered to his 
usual practice in Torres' case and we conclude, based upon 
the other evidence before the court, that he, in fact, did so 
despite Torres' contrary assertion. To the extent that Judge 
Mishler's oral decision in United States v. Christian, 72 Cr. 
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1139 (E.D.N.Y, Dec. 7, 1973) is inconsistent with this viev, 

we décliné to follow it, 

» • 

Our view is bolstered by certain events which 

transpired at the October 23, 1946 sentencing hearing before 

Judge Rifkind. At that time, the Assistant U.S. Attorney 
» 

recomrended a three year concurrent term for Torres on each 
count and a $500 fine. He did so aft^r first reviewing the 
factual allégations in the case in open court (Torres being 
présent). The Assistant made a similar recommendation with 
respect to the co-defendant Peloso. While Torres was by 
and large silent in the face of this recommendation, Peloso 
was not. For pages in the record Peloso wavered between 
being sentenced and withdrawing his guilty plea. This 
culminated when Judge Rifkind stated: 


,I want you to know this. Anthony Peloso: 

This is straight, undiluted. I am not trying 
to deceive you. Every time I put down a year 
and a day, or six months, or three years next 
to the name of a défendant, that gives me a 
wrench. I don't like to take a man's liberty 
away and when I take it away for a year, I am 
taking that much of his life away: and I hâve 
a conscience. I won't do it for a man who is 
not guilty. If you tell me you do not think 
you arc guilty, I won't sentence you. Unless 
you tell me you are guilty, or unless a jury of 
12 men tells me you are guilty, under no 
circumstances will I impose a sentence on you. 
So, although your time to withdraw your plea 
has long expired, you hâve no right to with¬ 
draw your plea now, but I am granting it to 
you, we are going to hâve no foolishness. If 
you are innocent, ail right; if you are not 
guilty, you will stand trial. 


- 11 - 


102 



sa 

(Oct. 23, 1946 Tr, at 9-10). Torres was présent in court 
throughout this exchange and he thereafter retired from 
the courtroom along with Peloso and Mr, Solomon to discuss 
the matter. 

Although Judge Rifkind's remarks, supra , were 
directed specifically to Peloso, no one présent in the 
courtroom on October 23, 1946 could hâve missed their 
thrust -- that the Judge would not accept the plea of one 
who did not believe himself guilty. Torres* presence 
during these events and his silence in the face of them 
stands, in our view, as further circumstantial proof 
against his présent claim. Compare , Bante v. United Stages , 
319 F.Supp. at 651-52. 

Torres also testified at the January 27th hearing. 
He responded to the questions put to him in the following 

fashion. • 

>• 

Q Did Mr. Peloso prior to your entering 
a plea of guilty tell you that you should 
plead guilty to the charges and take the weight? 

A Yes. Not in those same words, but he 
did say that. 

THE COURT: What is the best recollec¬ 
tion you hâve of what he did say? 

A "You cop out, your young, take the weight, 
and you will get a light — they will go easy on 
you," or something to that effect. 
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Q Did you ovor hâve any discussion 
with your lawyer about the facts of your 
case? 

A No. 


Q Did you know at the time you appeared 
in court for sentence on October 23, 1946 how 
much time you were actually facing as a result 
of your guilty plea? 

A No, sir. 

Q Did you ever discuss that with your 

lawyer? 

A Never told me nothing about the time, 
or anything like that. 


THE COURT: You are saying also that 
he didn't tell you it was a narcotics case that 
you were charged with. 

THE WITNESS: . Well, I knew it was 
narcotics, yes, but — 

THE COURT: You did know that. 


sure. 


THE WITNESS: That it was narcotics, 


CROSS EXAMINATION BY MR. LITTLEFIELD: 

0 So what is your testimony with respect 
to what you didn't know about — 

A I didn't know what time I was facing, I 
didn't know wha* the conséquences were, I didn't 
know anything about it. I was 23 years old and 
I had never bec-n in trou ble be fore . lEmphasis added. ] 

Q You say you didn't know the time you were 
facing and you say you didn't know the conséquences. 

What other conséquences aside from what 
time you were facing is it that you didn't know? 
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THE WITNESS: Well, I didn't know 

what the time or parole or probation was or 
anything like that. 

Q Anything else? 

A Other than that — 

Q Is there anything else you didn't know 
about the charges to which you pied guilty 
other than the sentence? 

A I didn't know anything at that time. I 
was very young. 

Q Did you ever see a copy of the indict- 
ment? 


Q Were you présent in court when an indicl 
ment was handed over? 

A Handed over to whom? 

Q I am asking you if you were présent -- 

A I didn't even know what an indictment 

was at the time. 

ü So you didn't see the charge against 


(Tr. at 33-36.) 


Q Do you recall the moment when you were 
sentenced? 

A Yes, I do. 

Q Is it your testimony that at the moment 
you were sentenced you didn't know that you 
could get a three year sentence? 
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A At the moment I was sentenced I 
didn’t know -- 

Q That you could get a three year 
sentence, 

A I didn't know anything at that time, 
sir. I was very ignorant of the law, 23. 

Q I just want to make sure: Was there 

any other conséquence of your guilty plea that 
you did not know about other than the faet 
that you could get what time you could get? 

A Other than that, no. 

Q If you had known that you could get 
the sentence you ended up getting, three years, 
would you hâve pied guilty or not? 

MR. SCHWARTZ: I object to that. 

A I don't know what I could hâve — 

THE COURT: Overruld. . 

A I would hâve had to taken a lawyer's 

advice. 

» 

V- 

■Q You don't know what you would hâve done? 

t 

A No. 


(Tr. at 43-44). 

The Court finds Torres' testimony to be inherently 
incrcdible, not worthy of belicf and an absolute fabrication 
which srizcs upon a void in the 1946 record (a void common to 
ail guilty pleas of that era) and seeks to embellish it to 
suit his présent purposes. Torres simply was not the "babe 
in the woods" he now daims he was in 1946. He had previously 



been convicted of a felony in the State courts and had 


served a jail sentence. ( See , Tr, at 49-50). He surely 
was "street smart" beyond his "tender" years, At the 
January 27th hearing, Torres demonstrated a "sélective" 
memory 7 - "remembering" that which he desired to remcmber 
and "forgetting" that which was adverse to his claim. In 
short, Torres is a liar ( see , United States v. Tramunti , 

377 F.Supp. 1, 1-2 (S.D.N.Y. 1974) (Duffy, D.J.)) and the 
Court disregards his testimony entirely (except to the 
extent that its négative qualities enhance the Government's 
proof). 

The voluntary nature, the understanding and 
knowing qualities which must be associated with a guilty 
plea in order for it to comport with the standards of due 
process î.iày be proved by the existence of "circumstances 
from which it is évident that the défendant [had] the 
requisite understanding.” United States v. Davis , 212 F.2d 
264, 267 (7 Cir. 1954). See also , Kelly v. United States , 

299 F.Supp. 1367, 1370 (S.D.N.Y. 1969). The circumstantial 
proof in this case satisfies the Court that Torres was not 
dcprivod of due process in 1946. Absent the production 
by Torres of "substantial objective proof" ( United States 
ex ro i. C urtis v. Zelker , 466 F.2d at 1098) to overcome the 
Governnient ' s otherwise persuasive evidence, we find the 
bui-den of proof to hâve been met in this case. Our conclusions 
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are similar to those of Judge Caffrey in the Hallid ny case. 
274 F.Supp. 737, 738-39 (D.Mass. 1967), aff’d , 394 F.2d 
149 (1 Cir. 1968), aff'd 394 U.S. 831 (1969) and the 
Ninth Circuit cases discussed above. Sce , p.p. 8 - io, 
supra. * 

As Chief Justice Warren stated for the Court in 
McCarthy , 394 U.S. at 466: 


A défendant who en'ters (a guilty] plea 
simultaneously waives several constitutional 
rights, including his privilège against 
self-incrimination, his right to trial by 
jury, and his right to confront his accusers. 

For this waiver to be valid under the Due 
Process Clause, it must be "an intentional 
relinquishment or abandonnent of a known 
right or privilège." J ohnso n v. Z erbst, 

304 U.S. 458, 464 (1938). Conséquentîy, if 
a defendant’s guilty plea is not equally 
voluntary and knowing, it has been obtained 
:n violation of due process and is therefore 
void. Moreover, because a guilty plea is an 
admission of ail the éléments of a formai 
criminal charge, it cannot be truly voluntary 
unless the défendant possesses an understanding 
of the law in relation to the facts. (footnotes 

omitted). 

7 

Here, applying the criteria acknowledged in Halliday , we con- 

. 

ciude that despite the court's noncompliance with Rule 11 in 
the 1946 plea proceedings, Torres was not deprived of due 
process and we further find that the Government has proved by 
a fair prépondérance of the crédible évidence that Torres 
acted voluntarily, with knowledge of the charges against him 
and an understanding of the conséquenceswhen he entered the 
guilty pleas before Judge Rifkind. 
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According, Torres' civil pétition for a wrjt 


of error corajn nobis (74 Civ. 5234) is hereby disrtiissed and 
the Court will proceed to sentence on indictment 74 
Cr. 472. 

‘ It is SO ORDERED. 


JOHN M. CANNELLA 
nitcd States District Court 


Dated: New York, N.Y. 

February 6, 1975. 
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